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[*1275] FINDINGS OF FACT AND CONCLUSIONS OF LAW

ryskaMP, District Judge. THiS cAUSE came on for trial before the Court and the
issues having been duly tried, the Court hereby renders its findings of fact and
conclusions of law

I. FINDINGS OF FACT

In this action, it is alleged that certain Rules and Regul.ations (the “Regula—
tions”) promulgated by the City of Boca Raton (the “Cl.ty”) for the m‘an}te—’
nance of its Municipal Cemetery (the “Cemetery”) ylolate the plaintiffs
federal and state guarantees of freedom of religious exercise, freedom of speef:h
and due process of law. A trial on the issues established the following material

facts by a preponderance of the evidence.

A. The Cemetery

ns a 21.5 acre Cemetery for its residents.
ocated south of Palmetto Park Road, on
he Cemetery grounds extend east
d south.

The oldest section, known as
d contains graves and monu-

The City owns, operates and maintai
Since 1944, the Cemetery has been 1
ourth Avenue, in Boca Raton, Florida. T
and west of Fourth Avenue which runs nortl} an
he Cemetery is divided into several sections.
€Ction A, is located west of Fourth Avenue an
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ments that were moved from a prior site. The newer sections of the Cemetery
are located east of Fourth Avenue. Purchasers of Cemetery plots! (the “Plot
Owners”) receive a Certificate of Ownership which ldentlﬁes. the Plot Owner’s
interest in the “exclusive right of burial of the hl.lman dead in [.the.plot].” See
Def.’s Ex. 7. This interest is subject to the following express limitations:

1. That the burial right herein granted will be used only in conformity
with the Cemetery Rules and Regulations as they may be from time to
time adopted or amended. ]

2. That the property herein described shall forever remain undm: the
exclusive control of [the City] for the purposes of care and mainte-

nance.

Id. The purchase and sale transaction does not convey property viz a deed nor
is the transaction recorded. Moreover, Plot Owners do not pay property taxes

on the plots.
[*1276]
B. Management of the Cemetery

The Boca Raton City Council is charged with managing the affairs of the
Cemetery. See Boca Raton Code of Ordinances, art. II, § 13-36 (“The city
cemetery shall be known as the Boca Raton Municipal Cemetery and its affairs
shall be administered and supervised by the city council”); § 13-43 (“The city
council may establish policy from time to time regarding curbs, foundations,
monuments and markers in the Boca Raton Municipal Cemetery”). Pursuant
to this express authority, the City has promulgated Regulations for the Ceme-
tery which have been incorporated into the City ordinances and which have
the effect of law. Id. § 13-37.

1. The 1982 Prohibition on Vertical Grave Decorations
In November 1982, the City adopted a Regulation which prohibits vertical
grave markers?, memorials®, monuments* and other structures (collectively re-

! The cemetery is divided into lots and plots. A lot is a numbered division as shown on the
cemetery map and consists of more than one plot. A plot is a space of sufficient size to ac-
commodate a single-depth in-earth burial. See Cemetery Rules and Regulations (hereinafter
“Regulations”) §§ I(11) & I(18)).

? The Regulations define a “marker” as a “memorial which does not extend vertically above
the ground and is constructed of approved metal or stone containing names, dates, or other
engraved lettering used in identification of one or more persons and placed at the head of a
lot or plot.” Id. § 1(13).

3 The Regulations define a “memorial” as a “monument, marker, tablet, headstone, private mau-
soleum or tomb for family or individual use, tombstone, coping, lot enclosure, and surface burial
vault, urn, crypt and niche places or bronze lettering on crypts or niches.” Regulations § 1(15)-
# The Regulations define a “monument” as a “tombstone or memorial of granite or other ap-
proved materials, which shall extend vertically above the surface of the ground.” Id. § 1(16)-
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d to hereafter as “grave decorations”) on Cemetery plots. See Regylar;
ge;'gv 2).In particular, § XIV(2) of the Regulations il o, e Regulations

No memorials, monuments, or enclosures
ground in any section of the Cemetery o
Stone or bronzg markers are allowed in al]
they are level with the gTOUHd surface.

shall be permitted above
nds except in Section “A_”S
other sections provided that

The horizontal grave marker style adopted by the City in 1982 is known as a
«memorial garden” and has become the industry standard for modern ceme-
teries. The use of horizontal grave markers promotes the City’s interests in:
1) making the most efficient use of Cemetery Space; 2) ease of access of earth-
moving equipment to plots for burial and disinterment purposes; 3) ease of
grounds maintenance; 4) ensuring the safety of grounds keepers and visitors;
and 5) maintaining a uniform appearance and aesthetically pleasing environ-
ment in the Cemetery. The City established that the use of vertical grave dec-
orations would permit fewer grave sites in the Cemetery, impede access to the
grave sites, make grounds maintenance more difficult and dangerous for
grounds keepers and visitors, and create visual clutter. Most importantly, the
use of vertical grave decorations would make it difficult to access and dig graves
with the large machinery used by the City for this purpose. Although the City
could avoid this problem by digging graves by hand, this practice would be
more dangerous because of the risk that the ground would collapse on the
grave diggers.

2. The 1988 Regulation Vesting Cemetery Manager With Discretion to Make
Temporary Exceptions and Modifications to the Regulations

In 1988, the City adopted a Regulation which granted the Cemetery Manager
the discretion to make temporary exceptions and modifications to the Regula-
t@ons, See Regulations § XVI(1). In particular, Section XVI(1) of the Regula-
tions provides:

(1) Exceptions and Modifications—Special cases may arise for which t.he
literal enforcement of any rule may impose [*1277] unnecessary hards}_np.
The Cemetery Manager, after consultation with the Recreation Services

partment Director, reserves the right to make temporary exceptions,
suspensions and modification [sic] of any rule or regulation, When in the
Cemetery Manager’s discretion such modification seems adylsable. Such
tmporary exceptions, suspensions and modifications shall in no way be
construed as effecting [sic] the general enforcement of these. rples and reg-
ulations nor s eliminating the authority of the City Cqupcﬂ in approving
or disapproving all permanent changes in rules or policies of the Ceme-
tery/Mausoleumn.

s & 3 - .
Section 4 exempt from the prohibition because it was already in existence at the time the
*gulation wag enacted, and because it contained vertical monuments that had been moved

om - .
2 previoys Cemetery site.
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C. The Plaintiffs’ Use of the Cemetery

The named plaintiffs are all residents of the City \Yho have purchased plots jp,
the Cemetery. Between 1984 and 1996, the plaintiffs decorated the graves of
family members and loved ones with standing statues, crosses, starts of David,
ground covers and borders in violation of the P‘\egulatlons.- ‘

It is undisputed that the plaintiffs placed vertical de.corzttlons on their Ceme-
tery plots in observance of sincerely held religious beliefs. _ Severz_ll of the plain-
tiffs erected vertical decorations in observance of th_exr. Jew1.sl-1 faith. For
example, plaintiff Richard Warner and his mother plaintiff Miriam Warner
placed ground cover and edging stones on their family members’ graves in ob-
servance of a Jewish tradition that grave sites are to be protected and never
walked upon. Plaintiffs Ian and Bobby Payne placed a sFanding star of David
and grave coverings on their son’s grave in order to identify their son as Jewish
and to protect the grave from being walked upon.

Additionally, several of the plaintiffs erected vertical grave decorations in
observance of their Christian faith. For example, plaintiff Souhail Karram
placed a standing cross on his wife’s grave because he believes that Jesus Christ
was crucified on a standing cross and rose again, and, therefore, the standing
cross symbolizes that his wife will also rise again. Plaintiff Carrie Monier
placed a vertical statue of the Sacred Heart of Jesus as well as a rope around her
brother’s grave because she believes graves should be protected and never
walked upon. Carrie Monier’s sister, plaintiff Barbara Cavedoni placed a stand-
ing cross on her loved one’s grave site because the crucifixion and death of
Christ has for centuries been depicted on a standing cross and, therefore, in
her view, it would be disrespectful to honor and pray to a horizontal cross.
Plaintiff Marie Riccobono decorated her father’s grave with a statue of Jesus to
watch over him and surrounded the grave marker with edging blocks and
stone. Plaintiff Joanne Davis memorialized the grave of her infant son with a
two-foot high bronze statue of two children playing, with small crosses and
with a statue of Jesus holding a child. Finally, plaintiff Eleanor Danciu believes
the statues of the Blessed Mother and St. Francis which decorate her parents’
graves are her channels of prayer to God.

D. The City’ Response to the Plaintiffs’ Conduct

In August 1991, the City sent notices to Plot Owners who had placed vertical
decorations on their plots requesting that the plots be brought into compliance
with the Regulations within thirty days. Plot Owners were informed that if
they did not comply with the City’s request, the City would remove the non-

¢ By Order filed August 17, 1998, this Court dismissed count I as to plaintiffs Richard and
Miriam Warner, Carrie Monier, and Marie and Louise Riccobono because these plaintiffs had
failed to allege that they placed standing decorations on their cemetery plots in observance of
religious beliefs. At trial, however, these plaintiffs established that they had in fact placed
standing decorations on their cemetery plots in observance of religious beliefs.
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+1278] A second notice requesting compli . .
i [uly 1992. Plot Owners were advised thgt :rfltz with the Regulations was sent

«al decorations would be removed and held for a
osed of if not claimed. Again, not all Plot Own
reques ho objected to the enf
Those who 9 jecte p e: entorcement of the Regulati . .
ews to the City Council which agreed to postpone rgﬁlzt\lzaoln(ifvtoﬁge\?er%:;rl

Jecorations pending further study. On August 17, 1992, the Ci ,
fice jssued a memorandum which stated in pertinent p;rt fhgtlzty Managers of

15 days, any remaining verti-
10-day period and then dis-
ers complied with the City’s

City staff Wﬂ.l gt big mowing forward with the removal of memorial items
from grave sites at this time. Instead, staff will be re-evaluating the exist-
ing ordinance to determine if any modifications should be made. A com-
plete analysis of the ordinance and its impact will be accomplislied prior
to any such activity. [emphasis in original].

In July 19?6., the City revis_ed the Regulations to accommodate the needs of
grieving families. See Regulations § IX(2). In particular, § IX(2) of the Regula-
tions provides:

The placing of any articles’ of any kind upon plots or upon or in front of

crypts and niches that are not specifically authorized under these rules and

regulations shall not be permitted. The Cemetery Manager reserves the

right to remove same. The placing of small articles on a headstone me-

morial after a sixty (60) day period from the date of the burial shall be pro-

hibited. The placing of small articles on a headstone memorial on the

deceased’s birthday, Mother’s Day, Father’s Day, the anniversary date of
the deceased’s death, and on national holidays may be permitted. The
small articles may be permitted for a period commencing one (1) day be-
fore and ending five (5) days after such birthday, anniversary or holiday.
The Cemetery Manager reserves the right to remove all articles which in-
terfere with the maintenance of the Cemetery or Mausoleum, or int.erfere
with the accessibility to another plot crypt or niche in the preparation of
an interment, disinterment, entombment or disentombment.

On August 27, 1996, while the Regulations were being s.tudied and evalu-
ated, the City Council directed the City Manager, as an interim measure, to re-
frain from removing any decorations on graves which were in place as of that
date, and directed the Cemetery Manager tO enforce the Regulations with re-

spect to decorations placed on graves after that date. _
¢ Owners, designed and

Additionally, the Ci commissioned a survey of Plo' : A ned ar
conducted byyresearc}er at Florida Atlantic University (“FAU”), to identify

not limited to, boxes, shells, toys, orna-
s. rocks, fencing, borders, windchimes,
£ any kind.” Regulations § I(1).

7

The Regulations define “articles” as «including, but
m .

ents, chairs, settees, crosses, statues, benches, vase
ca

ndles, candle holders, plants, shrubs, trees OF herbage 0

223



APPENDIX C

the Plot Owners’ desires with respect to vertical grave decorations in the
Cemetery.

The FAU survey concluded that:

The results of this survey have revealed that the I_najorityhof the plot own-
ers, regardless of the time length of plot ownership, location (east or west)
of plot, or frequency of visitation, believe that the July 23,_1996 Rules and
Regulations should be followed by all plot owners as required by the City
of Boca Raton. They believe that contributions to a Tree Legacy land-
scape beautification program is a much higher priority than allowing plot
owners to decorate plots with no limitations. They believe that the regu-
lations should apply to all current owners and to future owners.

The FAU study recommended, #nter alia, that the Regulations be imple-
mented and uniformly enforced by the City and that all plots be brought into
compliance with the Regulations.

[*1279] On June 10, 1997, at the regular meeting of the City Council, the
City took up the issue of grave decorations in the Cemetery. The City Coun-
cil first considered and rejected, by a three to two margin, a resolution “to per-
mit existing articles on plots to remain and to permit owners of plots, as of the
effective date of this resolution, to place articles of the same character and na-
ture as currently exist at the cemetery.” Def.’s Mot. Dis. Compl. Ex. 19. There-
after, the City Council adopted the following Staff Recommendations:

1. The Rules and Regulations adopted on July 23, 1996 for the Ceme-
tery and Mausoleum should be implemented and enforced uniformly;
and

2. All cemetery plot decorations should be brought into compliance with
the July 23, 1996 adopted Rules and Regulations within 90 days.

Id. Ex. 20. Plot Owners were subsequently notified that if they did not comply

with the Regulations by January 15, 1998, the City would remove all noncom-
plying articles.

E. The Plaintiffs’ Lawsuit

Thereafter, the plaintiffs filed suit in the Circuit Court of the Fifteenth Judicial
Circuit in and for Palm Beach County, Florida against the City of Boca Raton,
Mayor Carol Hanson, Deputy Mayor William “Bill” Glass, and City Council
members Steven L. Abrams, Wanda E. Thayer and Susan Welchel ® The de-
fendants timely removed to this Court on January 30, 1998.

On June 12, 1998, the plaintiffs filed an amended class action complaint nam-
ing the City as the sole defendant, and alleging that the prohibition on vertical
grave decorations violates their federal and state rights to freedom of religious

8 The City agreed to stay enforcement of the challenged Regulations until the conclusion of
this lawsuit.

224



APPENDIX

m%ﬁfgre;:rr (gfeedozreligiofl » freedom of speech and tc}lf Florida Constitution to
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bono. On the same date, this Court granfc):(iet?l and Marie and Louislz ﬁf’cfff
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a class action and directed class members to be nplt?l}%ntéffs’ moton to maintain
otified.

II. CONCLUSIONS OF LAW

This case evokes stron i :
g emotions and raises a h i
deend b : ost of complicated legal i
b the ¢ , ol\yever, tl}e case presents a simple question: ];I))oes an %eacli lsSllles.
. hiw;'l relieve an individual from the obligation to compl w?irth Rera 10r
lt\l/i)ns_w Tcumformly prol}lblt vertical grave decorations in tﬁe Boca eRg; n
unicipal Cemetery? In this Court’s view, the answer is no .

A. Count [—The Florida RFRA

ququnt I of their amended complaint, the plaintiffs allege that the City’s pro-
i ition on ver:ucal grave decorations substantially burdens their exercise of re-
gion in violation of the recently enacted Florida RFRA. The Court disagrees.

1. The Historical Background of the Florida RFRA

construing the Florida RFRA. However,
blank slate, because this statute is merely
define the scope of protection that
burdened by neutral laws of general

There are no reported decisions
the [*1280] Court does not write on a
the latest attempt in a long struggle to
Sho‘{ld be afforded to religious practices
applicability.

Early Supreme Court decisions yielded the general principle that the Free
Exercise Clause does not relieve an individual of the obligation to comply with
aneutral law of general applicability. See Reynolds v. United. States, 98 U.S. 145,
166-67, 25 L. Ed. 244 (1878) (rejecting claim that criminal laws against
Polygamy could not be constitutionally applied to those whose religion com-
Manded the practice). The Reynolds Court explained:

) : ot In-
Laws are made for the government of actions, and while Ftlhe}’r‘:‘cfgzes
terfere with mere religious belief and opinions, ey may with p e
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Can a man excuse his practices to the contrary because of his religious be-
lief?> To permit this would be to make the professed doctrines of religious
belief superior to the law of the land, and in effect to permit every citizen
to become a law unto himself.

Id. Some years later, Justice Frankfurter reaffirmed this principle in Minersuif,
School Dist. Bd. of Ed. v. Gobitis, 310 U.S. 586, 594, 84 L. Ed. 1375, 60 S. ¢,
1010 (1940), observing that “[cJonscientious scruples have not, in course of the
long struggle for religious toleration, relieved the individual from obedience to
a general law not aimed at the promotion or restriction of religious beliefs.”

Beginning with the seminal decision in Sherbert v. Verner, 374 U.S. 398, 10
L. Ed. 2d 965, 83 S. Ct. 1790 (1963), the Supreme Court began to expand the
scope of protection afforded to religious practices. Eventually, the Court
adopted the rule that a neutral law of general applicability which substantially
burdens an individual’s religious practices will run afoul of the Free Exercise
Clause if it is not narrowly tailored to achieve a compelling governmental in-
terest. See, e.g., Thomas v. Review Bd., 450 U.S. 707,718, 67 L. Ed. 2d 624, 101
S. Ct. 1425 (1981) (“The state may justify an inroad on religious liberty by
showing that it is the least restrictive means of achieving some compelling state
interest.”).

In 1990, while purporting not to do so, the Supreme Court again reversed
course in Employment Div., Dept. of Human Resources v. Smith, 494 U.S. 872,
108 L. Ed. 2d 876, 110 S. Ct. 1595 (1990). Despite the broad and seemingly
unequivocal pronouncements in Sherbert and her progeny, the Smith Court ex-
plained, “[w]e have never held that an individual’s religious beliefs excuse him
from compliance with an otherwise valid law prohibiting conduct that the
State is free to regulate.” Id. at 878-79, 110 S.Ct. 1595. The Smith Court con-
cluded that Sherbert and other cases applying strict scrutiny to neutral laws of
general applicability constituted narrow exceptions to this general principle.
Id. at 881-85, 110 S.Ct. 1595.

The Smith decision was met with widespread disapproval by those who
viewed the decision as a departure from settled free exercise jurisprudence and
as a dramatic curtailment of religious freedom. A broad-based coalition of ad-
vocates of religious freedom took their cause to Congress which eventually
passed the Religious Freedom Restoration Act of 1993 (the “Federal RFRA”),
42 U.S.C. §§ 2000bb et seq. The unabashed purpose of the Federal RFRA was
to overrule Smith and to restore the compelling interest test first set forth in
Sherbert. Id. at §§ 2000bb(a)(4) & (b)(1).

Four years later, in City of Boerne v. Flores, 521 U.S. 507, 536, 117 S.Ct 2157,
138 L. Ed. 2d 624, (1997), the Supreme Court declared the Federal RFRA un-
constitutional at least as applied to the states.® The Court found that in enact-
ing the Federal [*1281] RFRA Congress had exceeded its enforcement power
under § 5 of the Fourteenth Amendment. Id.

. 'tu_
9 There exists considerable disagreement regarding whether the Federal RFRA 1 C(;I:tllﬂ
tional as applied to the federal government. See, e.g., Adams v. Commissioner, 170 E

175 n.1 (3rd Cir. 1999).
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onse, advocates of Feligio}ls freedom took theiy cause to th
Inrezp In 1998, the Florida legislature passed the Florida ROF RZ S::}zg:cl}fgi;

. J4tures- 1
;;lgafled after the Federal RFRA and like the federa] Statute seeks to establish
ert. See Fla. Stat. § 761.01 (“it

compelling interest test first set forth in Sherp
it?ihe intent of the Legislature of the State of Florida to establish the com-

J[ling interest test as set forth in Sherbert v. Verner . ).
P
. The Florida RFRA

The Florida RFRA provides in pertinent part:

The government shall not substantially burden a person’s exercise of reli-
gion, even if the burden results_ from a rule of general applicability, except
that government may substantially burden a person’s exercise of religion
only if it demonstrates that application of the burden to the person:

(a) Isin furtherance of a compelling governmental interest; and
(b) Is the least restrictive means of furthering that compelling govern-
mental interest.

Fla. Stat. § 761.03(1).

Under the terms of the statute, a plaintiff has the burden of showing that: 1) he
or she has engaged in the exercise of religion; and 2) that the government has
substantially burdened this religious exercise. If the plaintiff meets this burden,
the burden shifts to the government to demonstrate that its action: 1) is in fur-
therance of a compelling governmental interest; and 2) is the least restrictive
means of furthering that compelling governmental interest.

2. Have the plaintiffs engaged in the “exercise of religion” within the
meaning of the Florida RFRA?

The Florida RFRA defines the “exercise of religion” as “an act or refusal to
act that is substantially motivated by a religious belief, whether or not the. reli-
glous exercise is compulsory or central to a larger system of religious beliefs.”
]fi- §761.02(3). The plaintiffs contend that any act substantially motivated by'a
Sincerely held religious belief constitutes the exercise of religion under this
d.eﬁnition. The Court finds, however, that the plaintiffs’ proposed construc-
onis overly broad. A review of the statute’s history, its plain language and the
application of ordinary rules of statutory construction reveal that the I*Tlonda
“Bislature intended to limit the statute’s coverage to conduct that, while not
Recessarily compulsory or central to a larger system of religious beliefs, never-
©'ss reflects some tenet, practice or custom of a larger system of religious
eliefs, Conduct that amounts to a matter of purely personal preference re-
garding religious exercise does not fall within the ambit of the Florida RFRA.
€ historica] background of the Florida RFRA provides some insight into
Flo Florida legislature’s intent in enacting the statute. As r’loted. gbm(e, tl'le

rida RFRA was enacted in response to the Supreme Court’s decision in City

¢
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of Boerne declaring the Federal RFRA qnconstitut_lonal and was modeled
closely after the federal statute. While the interpretation of the Federal RFRA
in the federal courts was far from uniform, the statute was generall}f construed
to protect only practices which were compulsory or central to an individual’
religious tradition. See, e.g., Mack v. O’Leary, 80 E3d 1175, 1178 (7th Cir,
1996) (collecting cases). The Florida RFRA’s express admonmqn _that a prac-
tice need not be “compulsory or central to a larger system of religious beliefs”
in order to fall within the statute’s ambit, expresses a clear intent by the Florida
legislature to expand the scope of protection afforded to rehgious practices be-
yond that provided by the Federal RFRA. The question this Court must re-
solve is: How far beyond? [*1282] In rejecting the Federal RERA’ “compulsory
or central” requirement, the Florida legislature may have been attempting to
correct what appears to be a manifest error in the federal courts’ interpretation
of the federal statute. That is to say, the “compulsory or central” requirement
was completely at odds with Congressional intent as reflected in the legislative
history of the Federal RFRA. During hearings before the House Judiciary
Committee, Representative Stephen Solarz, the original sponsor of the Fed-
eral RFRA, stated:

Were Congress to go beyond the phrasing chosen by the drafters of the
First Amendment by specifically confining the scope of this legislation to
those practices compelled or proscribed by a sincerely held religious belief in
all circumstances, we would run the risk of excluding practices which are
generally believed to be exercises of religion worthy of protection. For ex-
ample, many religions do not require their adherents to pray at specific
times of day, yet most members of Congress would consider prayer to be
an unmistakable exercise of religion.

Hearings on H.R. 2797 Before the House Judiciary Comm., 102d Cong., 2d
Sess. 128-30 (May 13, 1992) [emphasis added].

Representative Solarz’ testimony, while clearly indicating an intent not to
confine the Federal RFRA’s coverage to practices which are compelled or pro-
scribed by one’s religious tradition, also gives some indication of the intended
limits of the federal statute’s coverage. In particular, Solarz stated:

To say that the “exercise of religion” might include acts not necessarily
compelled by a sincerely held religious belief is not to say that any act
merely consistent with, or not proscribed by one’ religion would be an
exercise of religion. As I pointed out in my testimony, it would not be rea-
sonable to argue, for example, that a person whose religion did not pro-

scribe the possession of a machine gun had a free exercise right to own one
notwithstanding applicable federal laws.

Id. Thus, Solarz’ testimony suggests that conduct that is merely consistent with
or not proscribed by one’s religious tradition does not amount to the “exercise
of religion” under the Federal RFRA. In other words, the Federal RFRA was
not intended to protect conduct that amounts to a matter of purely personal
preference regarding religious exercise. Accordingly, it seems clear that t!ie
Federal RFRA was intended to protect conduct that, while not necessarily
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exercise in order to fall within the statute’s ambit, That is, the fact that the
; . . ’

Florida RERA explicitly states that a practice need not be “compulsory or cen-

tral to a larger system of religious beliefs” in

order to be subject to the protec-
tion of the statute, suggests that the practice must have Som]e basis in 5 1:r;r
stem of religious beliefs. See Cassady v. Sholtz, 124 Fla. 718, 169 So. 487, 490

(Fla. 1936) (“Th? .implications‘and intendments of a statute are as effective as
the express provisions.”); Wolpin v. Philip Morris, Inc., 974 F. Supp. 1465 (S.D.
Fla. 1997) (quoting Fones v. Ratb.Packz'ng Co.,430U.S. 519, 525,97 S. Ct. 1305,
51 L.Ed.2d 604, (1977) (“Legislative intent may be ‘explicitly stated in the
statute’s language or implicitly contained in its structure and purpose.’”). If the
Florida legislature had meant to protect any act motivated by a sincerely held
religious belief, it could have easily and more clearly said so.

This conclusion is reinforced by the fact that the plaintiffs’ proposed con-
struction [¥1283] of the Florida RFRA would render the “compulsory or
central” language of the statute mere surplusage and of no effect. It is a funda-
mental rule of statutory construction that “courts should avoid readings that
would render part of a statute meaningless.” Unrub v. State, 669 So. 2d 242,
245 (Fla. 1996) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604
So. 2d 452, 456 (Fla. 1992)). Moreover, “[s]tatutes should be construed to give
each word effect.” Gretz v. Florida Unemployment Appeals Comm’n, 572 So. 2d
1384, 1386 (Fla. 1991). These principles follow from the presumption that
“the legislature does not intend ‘to enact purposeless and therefore useless,
legislation.” Unrub, 669 So. 2d at 245 (quoting Sharer v. Hotel Corp. of America,
144 So. 2d 813, 817 (Fla. 1962)). . . q

If any act motivated by a sincerely held religious belief were protected under
the Florida RFRA, then it adds nothing to the meaning of the statutel.to. say
that the act need not be compulsory or central to a larger system of religious
beliefs. It is only where the act is presumed to have some basis in ablarger sysi-
tem of religious beliefs that the qualification that the act need not de C(Z?P;;
sory or central to such a system has any meaning. In short, in or ezan Cgo o
effect to all the statutory language, the “exercise of r eligion” must nt“ e
duct that, while not necessarily compulsory or central to 2 larger sys ‘;m Larger
ligious beliefs, nevertheless reflects some tenet, practice or custom OF 3 farg

i ' which would lead to
Statutory construction that an interpretation of a statute

: ible. See, e.g.,
an absurd or unreasonable result should be avoided W}‘l‘e;‘e P"?E‘l‘; le theef:oggts
Amente v, Newman, 653 So. 2d 1030, 1032 (Fla. 1995) CIE POSSTEe, 00 o
should avoid a statutory interpretation which leads to an a

229



APPENDIX C

the plaintiffs’ view, neutral laws of general appliCjablhty would haye. to yield to
practices reflecting any individual’s singular yet sincerely .held religious beliefs
unless the law was narrowly tailored to achieve a compelling governmenta] in-
terest. Because the strict scrutiny standard adopted by the Florld? le_gmlature is
the most rigorous test in constitutional law, few laws would survive its applica-
tion. See, e.g., Smith, 494 U.S. at 888, 110 S.Ct. 15 95 (notn}g that few.laws sur-
vive strict scrutiny). In the context of the Cemeterys Regulations, the
plaintiffs’ proposed construction of the Florida RFRA would lead to cemetery
anarchy. For example, reasonable size and height limitations on grave decora-
tions would have to yield to sincerely held religious beliefs that grave decora-
tions should be larger than the prescribed limitations. More.over, the
Cemetery’s operating hours would have to yield to sincerely held rel_lgious be-
liefs that grave sites should be visited outside the Cemetery’s operating hours,
The Court does not believe that the Florida legislature intended such a result.
Thus, the Court concludes that in order to establish a cognizable claim under
the Florida RFRA, a plaintiff must demonstrate a substantial burden on conduct
that, while not necessarily compulsory or central to a larger system of religious
beliefs, nevertheless reflects some tenet, practice or custom of a larger system of
religious beliefs. Conduct that reflects a purely personal preference regarding
religious exercise will not implicate the protections [of] the Florida RFRA.

b. Does the Court’s construction of the Florida RFRA violate the First
Amendment?

Having determined the scope of the protection afforded by the Florida
RFRA, the Court turns to the problem of developing a workable test for de-
ciding whether a particular practice reflects some tenet, custom or practice of
a larger system of religious beliefs or whether the practice reflects a [*1284]
matter of purely personal preference regarding religious exercise. In embark-
ing on this task, the Court is cognizant of the plaintiffs’ concern that the
Court’s interpretation of the Florida RFRA involves the courts in the “unac-
ceptable” business of evaluating the relative merits of differing religious
claims.”” Smith, 494 U.S. at 887, 110 S.Ct 1595 (quoting United States v. Lee,
455 U.S. 252,263 n. 2, 102 S. Ct. 1051, 71 L.Ed.2d 127, (1982) (Stevens, J.,
concurring)). However, the Court believes that the plaintiffs’ concerns are
overstated.

It is true that the Supreme Court has repeatedly held that “[i]t is not within
the judicial ken to question the centrality of particular beliefs or practices to
faith, or the validity of particular litigants’ interpretations of those creeds.”
Srmith, 494 U.S. at 887,110 S.Ct. 1595 (quoting Hernandez v. Commissioner, 490
U.S. 680, 699, 109, S. Ct. 2136 ,104 L.Ed.2d 766, 109 (1989)); Thomas, 430
U.S.at 716, 101 S.Ct. 1425 (“Particularly in this sensitive area, it is not within
the judicial function and judicial competence to inquire whether the petitioner
or his fellow worker more correctly perceived the commands of their commont
faith. Courts are not arbiters of scriptural interpretation.”). See also Presbyteria
Church in United States v. Mary Elizabeth Blue EHull Memorial Presbyteria®
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larger system of religious beliefs? Accordingly,
religious controversies is minimized.

Moreover, the Supreme Court has sanctioned such limited inquiries into re-
ligious doctrine. For example, in Gonzalez v. Roman Catholic Archbishop of
Manila, 280 U.S. 1, 16, 50 S. Ct. 5, 74 L.Ed. 131 (1929), the Court held that
civil courts may review the decisions of church tribunals “on matters purely ec-
clesiastical” for arbitrariness. See also Presbyterian Church, 393 U.S. at 447-451
89 S.Ct 601 (reaffirming that Gonzalez delineates the scope of permissible in-
quiry into religious doctrine). A determination of whether a particular ecclesi-
astical decision is arbitrary necessarily requires a minimal inquiry into whether
the decision has some basis in religious doctrine. Similarly, a court’s inquiry
under the Florida RFRA is limited to whether a particular practice has some
basis in the doctrines, traditions or customs of a religious tradition. Accord-
ingly, the Courts finds that its construction of the Florida RFRA does not vio-
late the First Amendment.

¢. Does the maintenance of vertical grave decorations on grave sites re-
flect some tenet, custom or practice of the plaintiffs’ religious tradi-
tions or merely the plaintiffs’ personal preference with regard to
decorating graves?

During the course of the trial, the Court heard testimony from several ex-
perts in theology. It was generally agreed that the §1gn1ﬁcance of a pargcular
practice within a religious tradition can be ascertained by a c0n51deratxo’n of
the religion’s sacred texts, doctrines, traditions and cqstoms‘.‘ See,. eg, Plﬁ 1Ex.
46 at 1 (Expert Report of Dr. Winnifred F.al.lers Sulhv'an) ( Relaglci)n ts}cl: t(})l ars
would also largely agree that authentic rehglops practices I}I11'C1u eh.o oslei
founded in textually based doctrine taught by mstltutlonal. _1erar((:1 ies as wel
as in folk traditions and customs passed down through families ans cc;nt;lm\ll)m-
ties.”). Moreover, Dr. Daniel L. Pals, a proqusor :_md formgr Chag ) 1 e - e;
Partment of Religious Studies at the University of Miami, deve v:ilzﬁin 2
workable framework for determining the place of a particular practice

religious tradition. See Def.’s Ex. 51.
Under Dr. Pals’ framework, a court sh01_1
determine the place of a particular practice

1d consider four criteria in order to
within a religious tradition. In
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particular, a court should consider whether the praCtI.CC:.l) 1s asserted or im-
plied in relatively unambiguous terms by an auth(?rltauVe Sacr_ed text; 2) is
clearly and consistently affirmed in classic formulations of doctrine and prac-
tice; 3) has been observed continuously, or nearly so, thrpughout the history of
the tradition; and 4) is consistently observed in the t‘_.rad}tlo.n as we meet it in re-
cent times. If a practice meets all four of these criteria, it can be considered
central to the religious tradition. If the practice meets one or more of these cri-
teria, it can be considered a tenet, custom or practice of the religious tradition.
If the practice meets none of these criteria, it can be considered a matter of
purely personal preference regarding religious exercise. .

The plaintiffs contend that marking graves and decorating Fhem with reli-
gious symbols constitute customs or practices of their religious traditions.
Moreover, the plaintiffs contend that the display of such markers and religious
symbols vertically has some independent significance in their religious tradi-
tions. The Court finds that while marking graves and decorating them with re-
ligious symbols constitute customs or practices of the plaintffs’ religious
traditions, the particular manner in which such markers and religious symbols
are displayed—vertically or horizontally—amounts to a matter of purely per-
sonal preference which is not protected under the Florida RFRA.

Applying Dr. Pals’ test, it is clear that marking graves and decorating them
with religious symbols constitute customs or practices of the Jewish and Chris-
tian traditions. In the Jewish tradition, grave markers have traditionally been
used to demarcate graves and prevent people from walking on them. See PLs
Ex. 39 at 4 n. 7 (Expert Report of Rabbi Michael J. Broyde). The use of grave
markers is identified in at least two of the four of the criteria noted above. In
particular, while the Jewish sacred text and doctrines make little mention of
grave marking, the practice of marking graves has been observed consistently
throughout the history of the tradition and in recent times. Id. at 1-2.

In the Christian tradition, graves are customarily decorated with religious
symbols in order to foster the community’s awareness of the deceased as well as
to give testimony to the deceased’s commitment to the Christian life. See Def.’s
Ex. 52 at 3. (Expert Report of Dr. Nathan Katz). The decoration of graves with
religious symbols can be found in at least one of the four criteria described
above. In particular, the decoration of graves with religious symbols has be-
come a common practice in recent times. /d.

While the plaintiffs have established the significance of marking graves and
decorating them with religious symbols, they have failed to demonstrate that
their religious traditions accord any independent significance to the “yertical-
ity” of grave markers or religious symbols. For example, plaintiffs’ expert
Rabbi Broyde failed to identify any significance in the Jewish tradition to the
manner in which grave markers are displayed. See PI’s Ex. 39 at 5. In fact, Rabbi
Broyde concluded that a government regulation which required horizontal
rather than vertical markers would not violate Jewish law. Id.

Plaintiffs’ expert Dr. John A. McGuckin did testify to the importance of
standing crosses on grave sites in the Christian faith and concluded that it
would be sacrilegious to display a cross horizontally. See Pl.s’ Ex. 44 at 6. How-

232



APPENDIX C

ever, DI McGuckin provided no objective basis for his opinion [*1286] and
therefore, the Court accords his testimony little weight. ’

.Defepdanttistﬁxpffrt ]'?ir . Pals pr OVid.Cd the most comprehensive and system-
atic review of the significance c?f'vertlcal grave markers and religious symbols
in the Jewish and Christian traditions. See generally Def.’s Ex. 51. Dr. Pals’ care-
ful study conclude(.:l that neither the Jewish nor the Christian traditions accord
any :)n?q}iindent significance to the “verticality” of grave markers or religious
S 0lS. Ld.

ynIl)r. Pals’ study begins with a consideration of the significance of vertical
grave markers in the Jewish tradition. First, Dr. Pals found that the use of ver-
tical markers is neither asserted nor implied in the Torah, the Hebrew Scrip-
wure. Id. at 5-6. In fact, the Torah is virtually silent with regard to the issue of
grave markers, and those few passages which discuss grave markers do not at-
tach any importance to the type of marker used let alone to whether such
markers are displayed vertically or horizontally. Id.

Second, a study of the classic commentaries of ancient rabbis found in the
Talmud revealed that the use of vertical grave markers is not clearly and con-
sistently affirmed in classic formulations of doctrine and practice. Id. at 7-8. In
particular, the Talmudic commentaries suggest that use of grave markers is op-
tional and do not accord any significance to the manner in which such markers
are displayed. Id.

Third, Dr. Pals found that vertical markers have not been used continuously
throughout the history of the tradition. Id. at 8—9. In fact, archeological evi-
dence suggests that ancient Jewish grave sites were often simply painted white
to demarcate them. Id. at 6.

Finally, Dr. Pals found that vertical grave markers have not been used con-
sistently in recent times. Id. at 9-10. While many Jews of Ashkenazic heritage
do place a vertical marker of sorts on the graves of family members, Sephardic
and Ashkenazic Jews in Israel make almost exclusive use of horizontal rather
than vertical grave markers. Id. at 9.

Dr. Pals then considered the significance of decorating graves with vertical
religious symbols in the Christian tradition. First, he considered the Bible, the
authoritative sacred text of Christianity, and found that the issue of decorating
graves with religious symbols is not directly addressed. Id. at 10-13. Moreover,
the Bible’s passing references to grave decorations do not attach any signifi-
cance to the manner in which such decorations are displayed. Id.

Second, Dr. Pals studied the writings of Christian theologians and found that
they attached little significance to the form of burial memorials. /d. at 13-14. In
particular, “they left no mandate that graves be universally marked in any one
particular fashion, let alone with a vertical marker or monument.” Id. at 14.

Third, Dr. Pals found that the practice of decorating graves with vertical re-
ligious symbols has not been observed continuously throughout the history of
the Christian tradition. Id. at 14-16. In fact, historically most Christians were

buried in common graves with no memorial whatsoever. Id. at 15-16.

Finally, Dr. Pals found that while the practice of decorating graves with re-
ligious symbols has increased in modern times, there is no significance to the
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manner in which such symbols are displayed. /4. at 1§—1.8- In fact, the Catholie
Archdiocese often uses horizontal grave decorations 11 1ts OWn cemeteries,

In sum, nowhere in the sacred texts, doctl:im?S, traditions or customs of e;-
ther the Jewish or Christian faiths can the principle be found that grave mark-
ers or religious symbols should be displayed vertlca_lly .2 ath‘?l: than horizontally.
The primary objective of grave markers in the J ewish tradition—to d_emafcate
and prevent the grave from being walked upon—can be achlc?veq with either
horizontal or vertical grave markers. Similarly, t}}e primary 9b16ct1ves of deco-
rating graves with religious symbols in the Christian t.radmon—to foster the
community’s awareness of the deceased and to give witness to the dc?ceased’s
Christian life—can be achieved [¥1287] with either horizontal or vertical relj-
gious symbols. Therefore, the Court concludes that while marking graves and
decorating them with religious symbols constitute customs or practices of the
plaintiffs’ religious traditions, the plaintiffs’ desire to maintain vertical grave
markers and religious symbols reflects their personal preference with regard to
decorating graves.

d. Does the City’s prohibition on vertical grave decorations substantially
burden the plaintiffs’ practices of marking graves and decorating them
with religious symbols?

Having established that the plaintiffs have a protectable interest in marking
graves and decorating them with religious symbols, the Court must next con-
sider whether the City’s prohibition on vertical grave decorations “substan-
tally burdens” the plaintiffs’ religious practices within the meaning of the
statute. The Court finds that the prohibition does not substantially burden the
plaintiffs’ religious practices.

The Florida RFRA’s “substantial burden” language is identical to the lan-
guage in the Federal RFRA after which the state law was modeled. Under the
Federal RFRA, a law substantially burdens a religious practice if it prohibits or
significantly constrains the practice. See, e.g., Werner, 49 F.3d 1476 at 1480 (“To
exceed the ‘substantial burden’ threshold, government regulation must signif-
icantly inhibit or constrain [religious] conduct or expression. . . .”). However,
“[t]he government does not need to justify conduct that merely makes a par-
ticular religious practice inconvenient.” Muslim v. Frame, 897 F. Supp. 215,
219 (E.D.Pa. 1995).

The City’s Regulations do not prohibit the plaintiffs from marking graves
and decorating them with religious symbols. Rather, the Regulations permit
only horizontal grave markers. These markers may be engraved with any type
of religious symbol. Moreover, out of consideration for mourners vertical
grave decorations are permitted for sixty days after the date of burial and for a
few days around certain holidays. Aside from these times, however, vertical
grave decorations are not permitted in the Cemetery.

The Court finds that these restrictions on the manner in which religious

decorations may be displayed merely inconvenience the plaintiffs’ practices of

marking graves and decorating them with religious symbols. Accordingly, the
Court finds that the prohibition on vertical grave decorations does not sub-
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:ally burden the plaintiffs’ : 5
;F;l:r?;il){z}? g plaintiffs’ exercise of religion within the meaning of the
For the foregoing reasons, the Court finds
establish that the City’s Regulations violate
will be entered in favor of the City as to cou
Complaint. =

that the plaintiffs have failed to
the Florida RFRA. Judgment
nt I of the plaintiffs’ amended

[*1288] B. Count I1-The First Amendment

In count II gf their amended complaint, the plaintiffs allege that the prohibi-
tion on vertical grave decorations violates their First Amendment rights to the

fre? ezzcerf:lse of rellgwn and freedom of speech. The Court will consider the
plaintiffs’ free exercise and free speech claims in turn.

1. The Free Exercise Claim

The Free Exercise Clause of the First Amendment, which applies to the States
through the Fourteenth Amendment, see Cantwell v. Connecticut, 310 U.S. 296,
303, 60 S. Ct. 900, 84 L.Ed. 1213 (1940), provides that “Congress shall make
no law respecting an establishment of religion, or probibiting the free exercise
thereof. . .” U.S. CONST. amend. I. [emphasis added]. “The protectons of the
Free Exercise Clause pertain if the law at issue discriminates against some or all
religious beliefs or regulates or prohibits conduct because it is undertaken for
religious reasons.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
US. 520, 532, 113 S. Ct. 2217, 124 L.Ed.2d 472 (1993).

10 The plaintiffs have established that removing markers from a grave constitutes a serious of-
fense in the Jewish faith. See PLs’ Ex. 39 at 5. The plaintiffs contend, therefore, that even if a
prospective prohibition on vertical grave decorations does not substantially burden their reli-
gious exercise, removal of existing grave decorations would amount to 2 substantial burden.
The Court disagrees. The plaintiffs placed vertical grave decoratjons. on their cemetery plots
in violation of the Regulations. The Court cannot construe the Florida RFRA to reward the
laintiffs for not complying with the Regulations.

?' Because the Court gnﬁs fhat the plainggfs have not established 2 cognizlable claim under the
Florida RFRA. the Court need not address the statute’s constitutionality- The Court does
note, however’ that the statute, which operates to exempt religious but not secular cor-nd.uct
from complian,ce with neutral laws of general applicability, evideyces apr ef:l:r enge fgr regfg,ior}
that arguably runs afoul of the Establishment Clause of thf: F1rst“ Amen m.er.lt. ];,1 zl?z (;)-
Boerne, 521 U.S. at 536, 117 S.Ct. 2157 (Stevens,]. concurring). { by Ogmg?‘" Ael[ i
eral RFRA] is a ‘law respecting an establishment of eligion’ that viote 1‘:1 b:er?:n 1?;2ed
ment to the Constitution.”) Additionally, separation of powers conc;lrn;‘ ;:Ol-ld s }liaxerdse
t the extent the Florida RFRA s an attempt to expand the sclo pce i che 13(7)r11;1 8, 2 L.Ed. 60
Clause through legislation. See, €-g- Marbury v Madzsolnvd. . 1r32 artme’nt to ’saY what the
(1803). (“It is emphatically the province and duty of the judictal Cep

law is. )
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Thus, if the object of a law is to infringe upon or restric't practices becayge
of their religious motivation, the law is invalid unless it is justified by a com-
pelling governmental interest and is narrowly tailored to advance that interest.
1d. at 533, 113 S.Ct. 2217. However, a neutral law of general applicability does
not implicate the Free Exercise Clause even if the law has the incidental effect
of burdening a particular religious practice. I4. at 531, 113 S.Ct. 2217; Smith,
494 U.S. at 876-77, 110 S.Ct. 1595 (“We have never held that an individual’s
religious beliefs excuse him from compliance with an otherwise valid law pro-
hibiting conduct that the State is free to regulate.”).

"The Regulations at issue in this case are clearly neutral laws of general appli-
cability. They prohibit vertical decorations of any kind—secular or religious—
in the newer sections of the Cemetery. Moreover, contrary to the plaintiffs’
allegations, there is no evidence that the Regulations were crafted to suppress
religious expression. Accordingly, the Free Exercise Clause affords the plaintiffs
no basis for challenging the City’s Regulations. 2

The Court’s conclusion that the City’s Regulations do not violate the Free
Exercise Clause is bolstered by the Supreme Court’s decision in Lyng v. North-
west Indian Cemetery Protective Ass’n, 485 U.S. 439, 108 S. Ct. 1319, 99 L.Ed.2d
534 (1988). In Lyng, three Native American tribes in northwestern California
challenged the United States Forest Service’s decision to permit forest harvest-
ing in, and construct a road through, a portion of a National [*1289] Forest
used by the tribes for religious worship. Id. at 442-43, 108 S.Ct.1319. The ev-
idence put on at trial established that the government’s action would seriously
impair the tribes’ use of the forest for religious practices. Id. at 443—44, 451,
108 S.Ct. 1319. See also Northwest Indian Cemetery Protective Ass’n v. Peterson,
565 F.Supp. 586, 594 (N.D.Cal.1983). Nevertheless, the Lyng Court con-

cluded that the tribes did not have a cognizable claim under the Free Exercise
Clause.

2 In Smith, 494 U.S. at 881-82, 110 S.Ct. 1595 the Supreme Court explained in dicta that an
individual may be relieved of the obligation to comply with a neutral law of general applica-
bility where free exercise concerns are implicated along with other constitutional protections
such as freedom of speech and of the press. The plaintiffs contend that Smith requires strict
scrutiny in such cases and that because this case implicates not only religious conduct but also
religious speech, the prohibition on vertical grave decorations is subject to strict scrutiny. The
Court disagrees.

Initially, it is not clear whether the Smith Court’s pure free exercise versus hybrid claim dis-
tinction is tenable. See Church of the Lukumi Babalu Aye, 508 U.S. at 567, 113 S.Ct. 2217
(Souter, J. concurring). (“[T]he distinction Smith draws strikes me as ultimately untenable. If
a hybrid claim is simply one in which another constitutional right is implicated, then the hy-
brid exception would probably be so vast as to swallow the Swmith rule, and indeed, the hybrid
exception would cover the situation exemplified by Smith, since free speech and associational
rights are certainly implicated by the peyote ritual.”) In any event, the Court does not read
Smith to require strict scrutiny whenever a plaintiff presents a hybrid claim. Rather, the fact
that the City’s Regulations burden speech as well as religious exercise means only that the

City’s Regulations must be analyzed under the Free Speech Clause as well as under the Free
Exercise Clause.
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The basis for the Court’s holding was that:

The Free Exercise Clause simply cannot be understood to require the

Government to fzonduct 1ts own internal affajrs in ways that comport with
the rellg1'0u§ behefs of particular citizens . . . ‘The Free Exercise é)lause af-
fords an individual protection from certain forms of government compul-

sion; it does not afford an individual a right to dictate the conduct of the
Government’s internal procedures.

Lyng, 485 U.S‘; at 448, 108 S.Ct. 1319. The Court concluded that the Free Ex-
ercise Clauie does not divest the Government of its right to use what is, after
all, its land.” Id. at 453, 108 S.Ct. 1319. See also Miccosukee Tribe v. United States
980 FSupp. 448, 46465 (S.D.Fla.1997) (holding that the government did not
violatfa the Free Exercise Clause by failing to prevent flooding on Native
American lands). In Lyng, th_e government took action to improve its National
Forest. The fact that the action burdened the tribes’ religious practices did not
implicate the Free Exercise Clause. Similarly, in this case the City enacted
Regulations to improve its Cemetery. The fact that these Regulations may in-
terfere with the plaintiffs’ religious practices does not implicate the Free Exer-
cise Clause.!?

The fact that the plaintiffs in this case, unlike the plaintiffs in Lyng, have a
limited property interest in their Cemetery plots does not alter the foregoing
analysis. It is well settled that “one who purchases and has conveyed to him a
lot in a public cemetery does not acquire the fee to the soil, but only a right of
burial therein which has been variously designated as an easement or as a licence
or privilege.” 14 AM. JUR.2d Cemeteries § 25 (1964) (and cases cited therein).
The plaintiffs’ right of burial is subject to the express limitation in their Cer-
tificate of Ownership that the right “be used only in conformity with the
Cemetery Rules and Regulations as they may be from time to time adopted or
amended.” Def.’s Ex. 7. Moreover, the Certificate of Ownership clearly states
that the plot “shall forever remain under the exclusive control of the [City] for
the purposes of care and maintenance.” Id. Thus, the Cemetery is clearly gov-
ernment property which the City may manage as it sees fit. Cf. Miccosukee Tribe,

13 The Court recognizes that the fact that the City’s Regulations affirmatively prohibit con-
duct in the cemetery may be a significant distinction in the case at bar. The Lyng Court qxd
state that: “The crucial word in the constitutional text is ‘prohibit’; ‘For the Free Exercise
Clause is written in terms of what the government cannot do to the individual, not in terms
of what the individual can exact from the government.” Lyng, 485 U.S. at 451, 108 SCt
1319. However, it is not clear what difference it makes whether the government in adminis-
tering its land directly prohibits conduct through regulation or mer(.:Iy make's suc]zhconilct
more difficult or impossible through its own action. For example, if .the City, ra ::; an
Prohibiting vertical grave decorations, had 2 policy of regularly removing StI'llCt:‘II'CS nat in-
terfered with the aesthetic and maintenance requirements of the ?emetery, the “prohibitive
effect” would be identical, and Lyng would clearly bar a fre.e exercise challenlg)e. Th;s, tohthi
extent Lyng stands for the proposition that the Free Exercise Clause cam‘mot. ffe;;ls-e to cha

lenge the government’s administration of its own land, Lyng bars the plaintiffs’ free exercise

Challen ge.
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980 E.Supp. at 465 (applying Lyng analysis to tribes’ free exercise challenge
where tribes’ property rights in land were subject to tI.le government_’s lawful
authority to manage the land). Accordingly, the plaintiffs’ free exercise chal-

lenge fails under Lyng.'*
[*1290] 2. The Free Speech Claim

The Free Speech Clause of the First Amendment, which applies to the States
through the Fourteenth Amendment, see Gitlow v. New York, 268 U.S. 652, 666,
45 S. Ct. 625 , 69 L.Ed. 1138 (1925), provides that “Congress shall make no
law . . . abridging the freedom of speech.” U.S. CONST. amend. L. “Private re-
ligious speech, far from being a First Amendment orphan, is as fully protected
under the Free Speech Clause as secular private expression.” Capitol Square Re-
view & Advisory Bd. v. Pinette, 515 U.S. 753, 760, 115 S. Ct. 2440, 132 L.Ed.2d
650 (1995). See also Chabad-Lubavitch of Georgia v. Miller, 5 F.3d 1383, 1387
(11th Cir.1993) (“Religious speech enjoys sanctuary within the First Amend-
ment.”). Moreover, the Eleventh Circuit has held that the display of religious
symbols constitutes protected speech under the First Amendment. Id. (holding
that the display of a Chanukah menorah constitutes religious speech under the
First Amendment). Therefore, there can be no doubt that the display of reli-
gious symbols such as crosses and stars of David on grave sites constitutes reli-
gious speech protected independently under the Free Speech Clause.

a. Sections IX(2) and XIV(2)

The plaintiffs contend that §§ IX(2) and XIV(2) of the Regulations which
prohibit vertical grave decorations in the Cemetery violate the Free Speech
Clause by unduly restricting religious expression. The Court disagrees.

It is well settled that the government need not permit all forms of speech on
property that it owns and controls. See Int’l Soc. for Krishna Consciousness v. Lee,
505 U.S. 672, 678, 112 S. Ct. 2701, 120 L.Ed.2d 541 (1992). The Supreme
Court has adopted a “forum-based” approach for assessing the constitutional-
ity of restrictions the government seeks to place on the use of its property. Id.
Under this framework, regulation of speech on government property that has
traditionally been available for public expression (i.e., a “public forum”) or that
has been designated by the government for public expression (i.e., a “desig-
nated public forum”) is subject to strict scrutiny. Id. at 678-79, 112 S.Ct. 2701.
Such regulations will survive only if they are narrowly tailored to achieve a
compelling governmental interest. Id. at 679, 112 S.Ct. 2701. Regulation of

14 As noted above, the Federal RFRA was enacted in response to the Supreme Court’s hold-
ing in Smith. The Florida RFRA was enacted in response to the Supreme Court’s holding in
City of Boerne declaring the Federal RFRA unconstitutional as applied to the states. To the ex-
tent the Florida RFRA is an attempt to codify pre-Smith free exercise jurisprudence, Ly?g:
decided two years before Smith, might compel a reading of the Florida RFRA that exempts
the government’s administration of its own land from the operation of the statute.
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speech on all other government property (i.e., a “nonpublic forum”) is subject
to much more limited review. Id. These regulations need only be reasonable
aidl viewpoint neuf:ral. Id.

A public forum is government property that has as “a principal purpose . . .
the free exchange of ideas.” Cornelius v. NAACP Legal Defense and Educational
Fund, Inc., 473 U.S. 788, 800, 105 S. Ct. 3439, 87 L.Ed.2d 567 (1985). Resi-
dential streets and parks have long been considered public fora because they
have “immemorially been held in trust for the use of the public and . . . have
been used for purposes of assembly, communicating thoughts between citi-
zens, and discussing public questions.” Lee, 505 U.S. at 679, 112 S.Ct. 2701.
Qther government property such as airport terminals are not considered pub-
Jic fora because their principal purpose is not to promote the free exchange of
ideas but rather to facilitate passenger air travel. I, at 682, 112 S.Ct. 2701;
Ikcon Miami Inc. v. Metropolitan Dade County, 147 F.3d 1282, 1286 (11th
Cir.1998).

The Court is aware of no case considering whether cemeteries are public or
nonpublic fora for purposes of free speech claims. But ¢f Koehl v. Resor; [*1291]
296 ESupp. 558, 563 (E.D.Va. 1969) (upholding regulations which barred
Nazi Party’s political demonstrations as well as signs, placards, banners, and
other expressive conduct in Culpeper National Cemetery). Nevertheless, it
seems quite obvious that cemeteries are nonpublic fora. It certainly cannot be
said that cemeteries have traditionally been used for assembly and the free ex-
change of ideas. The primary purpose of cemeteries is not to facilitate the free
exchange of ideas but, rather, to provide a place for citizens to bury and honor
their dead. Accordingly, the Court concludes that the Cemetery is a nonpublic
forum for First Amendment analysis.

Having determined that the Cemetery is a nonpublic forum, the Court must
consider whether the City’s prohibition on vertical grave decorations is view-
point neutral and reasonable. A regulation is viewpoint neutral as long as it is
“not an effort to suppress the speaker’s activity due to disagreement with the
speaker’s view.” Lee, 505 U.S. at 679, 112 S.Ct. 2701. Moreover, a regulation
“need only be reasonable; it need not be the most reasonable or the only rea-
sonable limitation.” Id. at 683, 112 s.Ct. 2701 [internal citations and quotations
omitted].

Sections IX(2) and XIV(2) of the Regulations are clearly viewpoint neutral.
They prohibit all vertical decorations—religious or otherwise—in the newer
sections of the cemetery. Thus, these Regulations cannot be considered an at-
tempt to stifle religious expression.'®

Moreover, the Regulations are a reasonable way of promoting their primary
objectives; namely to: 1) maximize the use of available Cemetery space;
2) allow ready access to all grave sites for burials and disinterments; 3) ensure

15 - i . .

The plaintiffs suggest that the Regulations are not viewpoint neutral because they apply to
3 place where the only foreseeable kind of expression is religious in nature. The Court dis-
agrees. Expression on grave sites is often secular in nature. For example, graves are often dec-

0 . . R ay e
fated with flags or war memorials as an expression of patriotism.
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4) ensure the safety of grounds keepers and visi-
ance and aesthetically pleasing environ-
ment in the Cemetery. As noted above, the use of vertical grave decorations
would permit fewer grave sites in the Cemetery, impede access to the grave
sites, make grounds maintenance more difficult an(_i dangerous .for grounds
keepers and visitors, and create visual clutter. The City’s prohibition on verti-
cal grave decorations is reasonable because it minimizes these concerns with-
out wholly foreclosing the plaintiffs’ ability to express themselves. The
plaintiffs are free to express themselves through religious symbols or otherwise
on the horizontal grave markers permitted by the Regulations.

The plaintiffs rely heavily on City of Ladue v. Gilleo, 512 U.S. 43,114 8. Ct.
2038, 129 L.Ed.2d 36 (1994), in support of their free speech challenge. In
Gilleo, a homeowner challenged a city ordinance which prohibited all residen-
tial signs except those falling within one of ten exemptions. Id. at 46, 114 S.Ct.
2038. The Court found that the ordinance violated the Free Speech Clause be-
cause it prohibited too much speech by completely foreclosing “a venerable
means of communication that is both unique and important.” Id. at 55, 114
S.Ct. 2038. The Court explained that “residential signs have long been an im-
portant and distinct medium of expression . . . [that] may have no practical sub-
stitute.” Id. at 55-57, 114 S.Ct. 2038. Moreover, the Court emphasized that a
“special respect for individual liberty in the home has long been part of our
culture and our law.” Id. at 58, 114 S.Ct. 2038.

The plaintiffs’ reliance on Gilleo is misplaced for two reasons. First, the
Gilleo Court made clear that its holding was based on the notion that expres-
sion in the home is accorded special respect. Id. In fact, the Court explained
that the government has broader power to regulate expression on public prop-
erty. Id. (“Whereas the government’s need to mediate [*1292] among various
competing uses, including expressive ones, for public streets and facilities is
constant and unavoidable, its need to regulate temperate speech from the
home is surely much less pressing.”) [citations omitted]. See also Memnzbers of City
Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 811, 104 S. Ct.
2118, 80 L.Ed.2d 772 (1984) (upholding city ordinance that prohibited the
posting of signs on public property but noting that a “private citizen’s interest
in controlling the use of his own property justifies . . . disparate treatment.”).
As noted above, the Cemetery is government property and, therefore, Gilleo is
inapposite.

Second, unlike in Gilleo, the prohibition on vertical grave decorations does
not foreclose an entire medium of expression. The Regulations do not prohibit
all symbols on grave sites. Rather, they only prohibit vertical symbols. The
plaintiffs are free to express themselves by placing any symbol they wish on the
horizontal grave markers permitted by the Regulations.

For the foregoing reasons, the Court concludes that §§ IX(2) and XIV()
of the Regulations do not violate the Free Speech Clause of the First
Amendment.

ease of grounds maintenance;
tors; and 5) maintain a uniform appear
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b. Section XVI(1)

The plaintiffs also contend that Section XVI(1)
First Amendment by vesting the Cemetery Ma
to allow temporary exceptions to the prohibiti
The Court agrees.

It is well settled that:

of the Regulations violates the
nager with unbridled discretion
On on vertical grave decorations.

an ordinance _which . . . makes the peaceful enjoyment of freedoms which
the Consumtmn guarantees contingent upon the uncontrolled will of an
ofﬁCIal—z.lS by requiring a permit or license which may be granted or
withheld in the discretion of such official—is an unconstimtior%al censor-

ship or prior restraint upon the enjoyment of those freedoms.

Miami Herald Publ’g Co. v. City of Hallandale, 734 F.2d 666, 673 (11th Cir.1984)
(quoting Shuttlesworth v. City of Birmingham, 394 U.S. 147, 151, 89 S.Ct. 935
22 L.Ed.2d 162 (1969). Moreover, an exception or variance is the equivalent o%
a license under this analysis. See Lady 7. Lingerie, Inc. v. City of Jacksonville, 176
E3d 1358, 1361 (11th Cir.1999).

Such prior restraints are impermissible because they give “a government offi-
cial or agency substantial power to discriminate based on the content or viewpoint
of speech by suppressing disfavored speech or disliked speakers.” Lakewood v.
Plain Dealer Publ’g Co., 486 U.S. 750, 759, 108 S.Ct. 2138, 100 L.Ed.2d 771
(1988). Thus, in order to survive a First Amendment challenge, a licensing or
variance scheme which gives public officials the power to decide whether to per-
mit expressive activity must: 1) contain precise and objective criteria for decision-
making; and 2) require prompt decisions. See Lady J. Lingerie, 176 F.3d at 1361.

The City’s Regulations, while enacting a virtual blanket prohibition on ver-
tical grave decorations, also provide:

The Cemetery Manager, after consultaton with the Recreation Services
Department Director, reserves the right to make temporary exceptions, sus-
pensions and modification [sic] of any rule or regulation, when in the Cemne-
tery Manager’s discretion, such modification seems ac-z'vimble. Such temporary
exceptions, suspensions and modifications shall in no way be consttjued
as effecting [sic] the general enforcement of these .rules and regulations
nor as eliminating the authority of the City Council in approving or disap-
proving all permanent changes in the rules or policies of the Cemetery/

Mausoleum.

Regulations § XVI(1) [emphasis added]. The plai_n language of this Regulation
vests the Cemetery Manager with unbridled dlscretxor} to allow templor.ary
€xceptions to the prohibition on vertical grave dec?;?;lzr;; I;l;!:; R;Igour a;o(:;
provides no objective criteria for granting a temporar :

the Regulation i:)rovide [*1293] a tilgne frame during whlch the Cemetery ﬁan-
ager must make a decision. Thus, the Regulation provides the Cemetery lan-
ager with the power to discriminate on the basis of contenlt. For examp g, a
Cemetery Manager partial to the Christian faith cogld al}lgw an excep (;n
for crosses while refusing an exception for stars of David. This opportunity to
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16
. . i od by the First Amendment. See Forsyth County o,
discriminate 1S prohlblte y 133 n.lO, 112 S Ct. 2395, 120 LEd;ij

omali t, 505 U.S. 123,
Nationalist Movemen llenge on the grounds that an ordinance

101 (1992) (“The success of a facial cha 0
delegates overly broad discretion to the decision maker restt)s not on whether
the administrator has exercised his discretion 1 2 content-based manner, byt

whether there is anything in the ordinance pr ohibiting him from doing so.”)
Accordingly, the Court finds that § XVI(1) of the Regulaﬂgns 1s unconstity-
tional as applied to the prohibition on vertical grave decor_auons.

If an unconstitutional provision of a statutory scheme is sever: able, a court
should not invalidate the entire scheme. See Regan v. Time, Inc., 468 U.S. 641,
652, 104 S. Ct. 3262, 82 L. Ed. 2d 487 (1984) (“[A] court should refrain from
invalidating more of the statute than is necessary.”). “In determining whether
to sever a constitutionally flawed provision, courts s.houl.d consider whether the
balance of the legislation is incapable of functioning independently,” United
States v. Romero-Fernandez, 983 F.2d 195, 196 (11th Cir.1993), and whether
partial invalidation of the statute “would be contrary to legislative intent in the
sense that the legislature would not have passed the statute without the invalid
portion.” Smith v. Butterworth, 866 F.2d 1318, 1321, (11th Cir.1989), aff°d, 494
U.S. 624, 110 S. Ct. 1376, 108 L.Ed.2d 572 (1990).

Section XVI(1) is clearly severable from the remainder of the Regulations.
Absent this provision, the Regulations flatly prohibit vertical grave decorations
subject only to the exceptions expressly provided for in § IX(2). Moreover, the
City would undoubtedly have enacted the prohibition on vertical grave deco-
rations without the invalid portion of the Regulations.

Accordingly, the Court finds that § XVI(1) of the Regulations is unconstitu-
tional as applied to the prohibition on vertical grave decorations. The Regula-
tions are otherwise valid under the First Amendment. Partial judgment will be
entered in favor of the plaintiffs as to count II of the amended complaint.

C. Count III—The Due Process Clause of the Fourteenth Amendment

In count ITI of their amended complaint, the plaintiffs contend enforcement of
the challenged Regulations would deprive them of a property interest in main-
taining vertical grave decorations on their Cemetery plots in violation of the
Due Process Clause of the Fourteenth Amendment. The Court disagrees.

The Fourteenth Amendment provides that “[n]o State shall . . . deprive any
person of life, liberty or property without due process of law.” U.S. CONST.
amend. XTIV, § 1. “The Fourteenth Amendment . . . protection of property is
a safeguard of the security of interests that a person has already acquired in
specific benefits.” Board of Regents of State Colleges v. Roth, 408 U.S. 564, 576, 92
S. Ct. 2701, 33 L.Ed.2d 548 (1972). The Roth Court explained that:

To have a property interest in a benefit, a person clearly must have more
than an abstract need or desire for it. He must have more than a unilateral

16 . &
The fact that the Regulations only grant the cemetery manager the discretion t0 allow
temporary exceptions to the prohibition on vertical grave decorations does not alter
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expectation of it. He must, instead, have legitimate claim of entit]

to it . . . Property interests, of course, are not created by the Consti tion.
Rather they are [*1294] created and their dimensions a¥e deﬁnelcllsb oot
ing rules or understandings that stem from an independent source Zui?lS;;

state law—mles or upderstandings that secure certain benefits and that
support claims of entitlement to those benefits,

Id. 2t 577, 92 S.Ct. 2701, See also Bishop v. Whod, 426 U.S. 341, 344, 96 S. C.
2074, 48 L.Ed.2d 684 (1976) (“the sufficiency of the claim of entitlement must
be decided by reference to state law.”).

The Plaintiffs do not have a property interest under Florida law in maintain-
ing vertical grave decorations on their Cemetery plots. To the contrary, as noted
above, the plaintiffs’ limited property interest in their plots is subject to the express
limitation in their Certiﬁcate of Owmership that the plots be used only in con-
formity Wlth tl-1e Regulations which expressly prohibit vertical grave decorations.

The plgmtlffs contend nevertheless that a constructive property interest
arose by virtue of thg fact that they were permitted to maintain vertical grave
decorations in violation of the Regulations for several years. The plaintiffs tes-
tified that they either: 1) received permission from the Cemetery Manager to
maintain vertical grave decorations; or 2) were told by the Cemetery Manager
that the prohibition on vertical grave decorations was never enforced. The
plaintiffs contend that in light of the City Managers’ conduct, the City is
estopped from applying its Regulations.

It is well settled in Florida that no property interest arises from the unautho-
rized acts of municipal officers. See Miami Shores Village v. Brockway Post No. 124
of American Legion, 156 Fla. 673, 24 So.2d 33, 35 (Fla. 1945), overruled on other
grounds by Sakolsky v. City of Coral Gables, 151 S0.2d 433 (Fla. 1963) (“Generally
speaking, a permit issued . . . in violation of law confers no right or privilege on
the grantee.”). Cf. Brett v. Fefferson County, 123 F.3d 1429, 1434 (11th Cir.1997)
(holding that a property interest contrary to state law cannot arise by informal
custom). Accordingly, “no estoppel can be sustained against a municipality
under such circumstances.” Enderby v. City of Sunrise, 376 So.2d 444, 445 (Fla.
4th DCA 1979) (quoting United Sanitation Services, Inc. v. City of Tampa, 302
S0.2d 435, 438 (Fla. 2d DCA 1974). To the extent the Cemetery Manager per-
mitted the plaintiffs to maintain permanent vertical grave decorations on their
Cemetery plots, he did so in violation of the Regulations. Accordingly, the
plaintiffs have no property interest in maintaining Veru€:al grave decorations in
the Cemetery, and the City is not estopped from enforcing the Regulations.

The plaintiffs, relying on Buccaneer Point Estates, Inc. v. United States, 729
F2d 1297 (11th Cir.1984), also contend that enforgen}ent 'of the Regulations
would result in a “manifest injustice.” The plaintiffs’ reliance on Buccaneer

Point is misplaced.
In Buccaneer Point, a developer completed 8
dences, proceeding on the written assurances 0

0% of a project to build 200 resi-
f the Army Corps of Engineers

\-\‘__ . 5 . .
the foregoing analysis. A temporary constitutional violation 1s nevertheless a constitutional

violation,
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and upon existing regulations which provided that the work could proceed. I at
1298-1299. Thereafter, new regulations were adopted which impeded the proj-
ect. Id. The developer brought an action for declaratory and injunctive relief, and
the Eleventh Circuit held that the retroactive application of the regulations to
the developer’ project would result in a “manifest injustice” because it would in-
terfere with the developer’s justified reliance on existing regulations. Id. at
1299-1300. In this case, however, the plaintiffs violated the existing Regulations
at the time they placed the vertical decorations on their Cemetery plots. More-
over, while the City did agree to postpone enforcement of the prohibition on
vertical grave decorations for several years while the Regulations were being
studied, the City at all times made clear that the stay on enforcement was tem-
porary, and the plaintiffs were on notice that unless the City chose to change its
policy regarding vertical grave decorations, [*1295] the Regulations would even-
tually be enforced. Accordingly, the plaintiffs do not have a justified reliance in-
terest in maintaining their vertical grave decorations, and no “manifest injustice”
will result from requiring the plaintiffs to comply with the Regulations which
have governed the Cemetery since before the plaintiffs bought their plots. Thus,
the plaintiffs have failed to establish a due process claim. Judgment will be en-
tered in favor of the City as to count III of the plaintiffs’ amended complaint.

D. Count IV—Tbe Florida Constitutional Claims

In count IV of their amended complaint, the plaintiffs contend that the prohi-
bition on vertical grave decorations violates their guarantees under the Florida
Constitution to freedom of religious exercise, freedom of speech and due
process of law. See FLA. CONST. art. I, §§ 3, 4 & 9. Florida courts have gen-
erally construed their state constitutional guarantees to be coextensive with
their federal counterparts. See, e.g., Florida Canners Ass’'n v. State Dept. of Citrus,
371 So.2d 503, 513, 517 (Fla. 2d DCA 1979), affd sub nom, Coca Cola Co. v.
State Dept. of Citrus, 406 So.2d 1079 (Fla.1981) (applying federal standard to
state due process and free speech claims). Accordingly, for the reasons pro-
vided above, the Court finds that the City’s prohibition on vertical grave deco-
rations does not violate any provision of the Florida Constitution. However,
§ XVI(1) of the Regulations is unconstitutional as applied to the prohibition on
vertical grave decorations. See § B(2)(b) supra. Partial judgment will be entered
in favor of the plaintiffs as to count IV of the amended complaint.

I1I. CONCLUSION

On the basis of the foregoing, the Court concludes that the Rules and Regula-
tions of the Boca Raton Municipal Cemetery which prohibit vertical grave
decorations on Cemetery plots do not violate the plaintiffs’ federal or state

arantees of freedom of religious exercise, freedom of speech or due process
of law. However, § XVI(1) of the Regulations violates the Free Speech Clauses
of both the federal and Florida Constitutions as applied to the prohibition on
vertical grave decorations. Final judgment will be entered by separate order.
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