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In this paper, I argue that strict, long-term punishments are epistemically irrational. By appealing to
the radical changes in mental states that can be brought about through transformations or
transformative experiences, and showing that punishment needs to be sensitive to such mental
states, I argue that strict, long-term punishments screen off the possibility of being sensitive to
epistemic information that is highly relevant. I conclude that rationality demands that justice be an
ongoing process, open to revision in light of changes in both those being punished and those doing

the punishing.

1. Preliminary Remarks

It will be helpful to begin with some clarifying remarks about the terminology I will be using, as well
as the general framework for the issues to be discussed. By “strict,” I mean punishments that are not
open to revision. Prison sentences without the possibility of parole are classic examples of strict
punishments as I am understanding them here. Moreover, I am distinguishing between a
punishment being revised and one being overturned. A prison sentence without the possibility of parole
cannot be reduced or otherwise modified, but it can be overturned if, for instance, exculpatory
evidence is discovered. “Long-term” will obviously be a somewhat loose notion, and may even
depend in part on the nature of the action being punished. Losing the car for a year might be a long-
term punishment for a teenager violating curfew, for instance, while this same amount of time might
seem short-term for a violent offense. My purpose in this paper is not to wade into questions of this
sort. Instead, I will focus on clear, paradigmatic cases of long-term punishments and argue that they
are epistemically irrational. To the extent that the premises on which my arguments rely are true of

other punishments, they can be applied accordingly.



I will often use natural life sentences as a central case of a strict, long-term punishment. A
sentence of “natural life” means that the remainder of one’s natural life will be spent behind bars.
There are no parole hearings, no credit for time served, no possibility of release. Short of a
successful appeal or an executive pardon, such a sentence means that the convicted will, in no
uncertain terms, die behind bats.

While natural life sentences will be the central case of strict, long-term punishments, they are
by no means the only one. De facto life sentences, which are sentences that exceed the life expectancy
of the convicted, are also clear examples. A 25 year-old man who is given a 60-year sentence, for
instance, will most likely end up with the same outcome as a 25-year-old given a natural life
sentence: death while in prison. Indeed, this is even clearer when we factor in the toll that
incarceration takes on mortality rates. While the average life expectancy of an American is 78.8
years,' it is 64 years for those who are incarcerated.” Thus, even many significantly shorter sentences
turn out to be de facto life ones once this is taken into account.

Moreover, truth-in-sentencing policies, which “require those convicted and sentenced to
prison to serve at least 85 percent of their court-imposed sentence,” turn many lengthy prison
sentences into strict ones. For instance, the state of Illinois adopted its version of truth-in-
sentencing, which requires, among other things, that those convicted of murder serve 100 percent of
their sentences.* Given this, every sentence for murder in Illinois is a strict one, with no parole
hearings and thus no possibility of revision.

The scope of this paper will be on the question of the rationality of given punishments, even
if they have been appropriately applied at the outset. There are a variety of issues that might make us
rethink our punishment policies. For example, in recent years there have been many cases of people
being exonerated after it has been discovered they were wrongfully convicted. There has also been
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how punishments are distributed. These are very serious concerns, but I will set them aside in this
paper to focus instead on another issue: the ongoing rationality, and therewith justice, of strict, long-
term punishments, regardless of their origin.

Finally, all of my arguments will be epistemic in nature, with the conclusion that strict, long-
term punishments are epistemically irrational. By “epistemic,” I mean of, or related to, knowledge and
knowledge-related goals. For instance, it might be rational from a moral point of view to believe in
your son’s innocence, despite the overwhelming evidence on behalf of his guilt, because of the
moral duties parents have to their children. It might also be practically rational to believe that you’re
going to survive your terminal diagnosis in the face of massive amounts of evidence to the contrary
because this belief will significantly improve the quality of your remaining days. But believing against
the evidence is clearly at odds with achieving knowledge-related goals—such as truth, justification,
understanding, and so on—and thus in neither case would the agent involved be epistemically

rational.

2. The Transformation Argument
With these points in mind, let’s turn to my first argument on behalf of the conclusion that strict,
long-term punishments, such as natural life sentences, are epistemically irrational. I will call this the
Transformation Argument (TA).

The first premise of the TA is:

1. Punishment at a given time ought to be sensitive to the relevant evidence available at that

time.

One way of supporting (1) is by appealing to a widely accepted view in epistemology, according to
which action is epistemically appropriate only when it is grounded in a sufficiently good epistemic

position. A central candidate for this position is knowledge. For instance, Timothy Williamson



maintains that the “epistemic standard of appropriateness” for practical reasoning can be stated as
follows: “One knows ¢ iff ¢ is an appropriate premise for one’s practical reasoning” (Williamson
2005, p. 231).” Similatly, according to John Hawthotrne and Jason Stanley, “Where one’s choice is p-
dependent, it is appropriate to treat the proposition that p as a reason for acting iff you know that p”
(Hawthorne and Stanley 2008, p. 578).° We can call the thesis found in these passages the Knowledge
Norm of Practical Reasoning, or the KNPR, and formulate it as follows:

KNPR: It is epistemically appropriate for one to use the proposition that p in

practical reasoning if and only if one knows that p.

As stated, there are two dimensions to the KNPR; one is a necessity claim and the other is a
sufficiency claim. More precisely:

KNPR-N: It is epistemically appropriate for one to use the proposition that p in

practical reasoning only if one knows that p.
KNPR-S: It is epistemically appropriate for one to use the proposition that p in
practical reasoning if one knows that p.
While both versions of the Knowledge Norm of Practical Reasoning are of interest, my focus here
will be on only the necessity claim.

Actions are typically the result of practical reasoning, and those actions that are epistemically
proper must be the product of practical reasoning that itself meets a sufficient epistemic standard.”
If, for instance, the KNPR-N is correct and this standard is knowledge, then acting on p requires
that one know that p.

In place of KNPR generally and KNPR-N more specifically, others have argued for weaker

constraints on practical rationality and action. Ram Neta, for instance proposes the following:



JBK-Reasons Principle: Where S’s choice is p-dependent, it is rationally permissible for S to

treat the proposition that p as a reason for acting if and only if S justifiably believes that she

knows that p. (Neta 2009, p. 686)

On Neta’s view, then, epistemically proper action requires, not an appropriate connection with
knowledge, but, rather, with justified belief that one knows. In particular, in order for it to be
epistemically proper to act on p, one must justifiably believe that one knows that p. Others have
defended even weaker views, especially with respect to particular kinds of action,” such as a justified
belief norm,” a rational credibility norm,'’ a reasonable-to-believe norm,'" and a supportive reasons norm."

It is not my aim here to defend one of these views over another. Instead, my point is to
make clear that it is widely accepted that there 7s an epistemic standard governing action, regardless
of the strength of the norm. Support for this more general point comes from our practices of praise
and blame. If, for instance, you fail to pick up my daughter from school today at 3:35 PM, despite
the fact that you do so every weekday, an appropriate defense would be, “I knew, or I had good
reason to believe, that all students needed to stay until 4:00 PM today because this is what the
school’s website indicated.” Your action here would be justified by appealing to the epistemic status
of the beliefs guiding it and, assuming that they meet the correct standard, you wouldn’t be subject
to criticism for failing to pick up my daughter.

This brings us back to premise (1). Punishment is an action, and so in order for it to be
epistemically proper, it must meet an epistemic standard. Regardless of whether this standard is
knowledge or something weaker, none permit ignoring relevant evidence. Indeed, even if knowledge
is understood in a highly externalist way, such that it requires something along the lines of reliability
or truth-tracking, evidence cannot be disregarded. Counterevidence, for instance, can always
function as a defeater, either a rebutting or an undercutting one."” Even if, say, I reliably form the

belief that there is a fox in my backyard on the basis of perception, evidence that my belief is false



(rebutting), or unreliably formed or sustained (undercutting), might still defeat my justification. If
you tell me that foxes have never been seen in your area, and that your neighbor has a Shiba Inu
who frequently escapes into your yard, then I have evidence against the truth of my fox belief.
Similarly, if my optometrist tells me that I’'m wearing glasses with a wildly incorrect prescription,
then I have evidence against the reliability of the basis of my fox belief. Even if we are not all
evidentialists, according to which evidence is the central source of epistemic goods, it is clear that
there is no way of circumventing the crucial role that evidence plays in our belief-forming practices.
As David Hume famously said, “a wise man proportions his belief to the evidence.”

Moreover, relevant evidence includes not only what is possessed at a given time, but also
what a subject should have at that time. Suppose, for instance, that the total body of evidence that a
racist possesses justifies his white supremacist beliefs, but only because he deliberately avoids the
acquisition of any evidence to the contrary. Perhaps he carefully chooses to be surrounded by only
other racists, and he reads only news sources that defend his beliefs. Even though the evidence in
his possession supports his racist beliefs, it doesn’t follow from this that they are justified. Why not?
Because there is evidence that he ought to possess, or ought to consider. Such evidence is often
characterized in terms of normative defeat, in contrast to doxastic defeat, which involves counterevidence
that is already possessed."* But the central point is that “relevant evidence” in (1) is not limited to
only the evidence that a subject possesses. This is important, especially in matters of criminal justice.
It clearly won’t do for a police officer to fail to follow through with highly relevant and credible
leads, only to fall back on the view that his belief in the defendant’s guilt is justified relative to the
wildly incomplete evidence he in fact possesses. Similarly, it won’t do for the State to ignore who
prisoners have become after serving decades in prison, only to claim that the very lengthy sentences

are justified relative to the evidence that was had at the time of their convictions.



Support for (1) is thus found in the combination of the following three claims: (i) action is
governed by an epistemic norm; (i) any version of this norm will include room for relevant
evidence; and (iif) punishment is an action. Otherwise put, punishment, being an action, should be
grounded in epistemically proper beliefs of the one doing the punishing, such as the State, and
epistemically proper beliefs cannot be insensitive to relevant evidence. Thus, punishment at a given
time ought to be sensitive to the relevant evidence available at that time.

Such a view is certainly borne out in many of our practices. Perhaps the most striking is
found in exonerations, many of which are made possible by evidence uncovered even decades after
the original convictions. Since 1989, for instance, there have been 344 people in the United States
exonerated by DNA testing.”” In many of these cases, it is only because of the technological
evolution of forensic DNA profiling that evidence became available to prove the innocence of the
defendants. Were future evidence screened off so that punishment was based only on the evidence
available at the time of the original convictions, the innocence of these hundreds of men and women
would never have been established. Similar considerations apply to other sources of exoneration—a
key eyewitness recants, testimony becomes available that the defendant was tortured and issued a
false confession as a result, theories once accepted by the scientific community become widely
challenged, such as evidence of arson or Shaken Baby Syndrome,'® and so on. In each of these cases,
our practices in the criminal justice system clearly support (1). Indeed, were this not to be the case—
were our criminal justice practices to be at odds with (1)—epistemic and moral errors of massive
proportions would be rampant.

The second premise of the Transformation Argument is:

2. Punishment ought to be sensitive to the mental states of the one being punished, where this
includes his or her mental states after the time of the punishable act."”

By “mental states” here, I'm including beliefs, desires, emotions, intentions, and dispositions. Mental



states that are paradigmatically relevant are, for instance, whether the punishee appreciates the
wrongness of his or her actions, feels remorse, intends to avoid wrongdoing in the future, and so on.
Moreover, notice how weak this premise it. It does not say that punishment ought to be sensitive to
only the mental states of the punishee. Thus, many other factors might bear on punishment, such as
retribution, deterrence, and the mental states of the victims, if there are any. It also does not require
that punishment be Aighly sensitive to the punishee’s mental states. In this way, punishment may
even be largely determined by factors besides the beliefs, desires, emotions, intentions, and
dispositions of the one being punished. Perhaps the primary aim of punishment is to serve as a
deterrent, and the mental states of the punishee are relevant only insofar as they bear on or
supplement this. But what this premise does make clear is that the mental states of the person being
punished cannot be screened off when considering the legitimacy of a given punishment.

Premises (1) and (2) are related, yet they are nonetheless importantly different. (1) makes the
general point that punishment needs to be sensitive to the relevant evidence available at the time in
question, while (2) maintains that the mental states of the punishee, even those available after the
time of the punishable act, are included in the body of relevant evidence. Thus, (1) could be true
while (2) is false if one accepts that punishment needs to be sensitive to relevant evidence, but
denies that the mental states at issue are relevant in this sense. Moreover, I include both premises in
the argument since the justification for each is different, thereby providing a more comprehensive
picture of the epistemic dimensions of punishment.

Support for premise (2) can be found in many of our practices. On behalf of the general
thesis that mental states are relevant to punishment, the most obvious example is that the mental
states of a person at the time a punishable act is committed are often taken to be of great
significance. A clear example here is the role that mens rea, or a “guilty mind,” plays in the criminal

justice system. For instance, a person who engages in illegal activity because he or she honestly



misperceives reality—that is, he or she makes a “mistake of fact”—lacks mens rea and is said to be
such that he or she ought not be charged with, or convicted of, a crime. If, say, I reasonably but
mistakenly believe that your MacBook Air is mine and I leave our department meeting with it, the
absence of a guilty mind means that I shouldn’t be charged with, or convicted of, theft. Similar
considerations apply to the difference between first-degree murder and lesser charges, such as
second-degree murder or manslaughter: only the former requires premeditation which, in turn,
involves mental states, such as the intention to kill, beliefs about how to bring this about, and so on.
Indeed, some convictions, such as those involving conspiracy charges, are grounded entirely in the
mental states of the accused. Clearly, then, the very nature of the criminal charges brought against
people depends heavily on their mental states, thereby directly affecting the punishment, or lack
thereof, handed out to them.

But the crucial part of premise (2) for my purposes is the role played by mental states after a
punishable act, and here it should be noted that we often regard the mental states of a punishee long
after an offense has been committed to be relevant to the punishment deserved. In explaining given
sentences, for instance, judges often appeal to the mental states of the convicted at the time of the
trial or the sentencing, even if this is long after the crime in question was committed. This is clear in
the recent highly controversial case of Brock Turner, the student from Stanford who was convicted
of three felony counts of sexual assault and sentenced to six months in county jail, three years of
probation, and a requirement that he register as a sex offender. In defending what many regarded as
an egregiously light sentence, the judge “said that he believed the defendant felt genuine remorse.”"*
Now it is clear that the judge is not speaking about Turner’s mental states at the time of the sexual
assault, nor even immediately afterward, but, rather, at the time of the trial and sentencing, which
occurred well after a year of the crimes themselves. Moreover, even though there was a public

outcry about the punishment Turner received, many saying that it was disproportionate to the
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seriousness of the crimes, the criticism did not focus on whether Turnet’s remorse, or lack thereof,
ought to have made a difference. Indeed, when Turner himself seemed to blame what occurred on a
“party culture” of “drinking,” the fact that he seemed to fail to appreciate his own agency in the
sexual assault that he perpetrated fueled calls for a more stringent sentence."” Thus, even though the
judge and the public are at opposite ends of the spectrum on the sentence involved in this particular
case, they are crucially united in appealing to Turner’s mental states at the time of the trial and
sentencing to at least partly justify their competing positions.

Of course, there is no magic number after which an act is committed that we would say the
mental states of a punishee fail to matter to the punishment deserved. Some trials take place decades
after a crime is committed, and it is not unusual for judges, prosecutors, and defense attorneys to
point to who the defendant currently is to defend a particular sentence. In 2014, for instance, a
psychology professor, Norma Patricia Esparza, was offered a 6-year prison sentence in exchange for
pleading guilty to voluntary manslaughter for her purported role in the 1995 murder of a man who
she said raped her. This deal was made nearly 20 years after the crime was committed, and the
district attorney’s office made clear that Esparza’s mental states were crucial to the offering of the
plea, saying that it reflected Esparza’s “acknowledgement and acceptance of her role in the victim’s
murder.”” Once again, acknowledgement and acceptance crucially involve mental states, such as
beliefs, and the district attorney is talking about Esparza’s states now, not 20 years earlier.

This point is not supported merely anecdotally, as “[m]any state courts have found remorse
to be an appropriate mitigating factor to consider when assigning criminal punishment” and “have
found the absence of remorse to be an appropriate aggravating factor when calculating an
appropriate ctiminal punishment,” (Ward 2016, p. 131).' Moreovert, it is not only judges who regard
remorse as a relevant factor for sentencing, but jurors as well, and it is often the behavior and

demeanor of the defendant at the trial that most influence jurors’ assessments of remorse.” Given
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that trials often take place years after the criminal behavior in question purportedly took place, it
follows straightforwardly that current practices in our criminal justice system strongly support
premise (2).

Perhaps the clearest and most powerful example on behalf of premise (2) is the evidence
taken to be relevant at parole hearings or resentencing hearings. Some of the key conditions for
release or reduced sentences include conceding guilt,” good conduct in prison, completing classes,
having been sufficiently rehabilitated, and not posing a danger to society. All of these involve mental
states to varying degrees. It is, for instance, most natural to understand someone’s being
rehabilitated and not posing risks to society in terms of changes in their beliefs, desires, intentions,
emotions, and dispositions. For instance, gang members once thought to be friends might now seem
to be exploitative, bouts of anger might be channeled into education and advocacy rather than
revenge, and the intention to be a role model for one’s children might replace trying to impress
one’s peers.

We also see the relevance of current mental states in other punitive contexts. Compare two
students known to have cheated: the first fully acknowledges that looking at her notes during an
exam was wrong, is clearly contrite, and promises to never do so again, while the second flagrantly
and steadfastly lies about it and shows no evidence that he won’t cheat again. It is fairly standard for
the second student’s punishment to be harsher than the first’s.

The third premise of the Transformation Argument is:

3. People can change, often in profoundly transformative ways, which can involve radical
changes in their corresponding mental states.
Such transformations can be clearly seen by considering the two ends of the spectrum of life. On the
early side, it is now widely known that the prefrontal cortex of the brains of adolescents and

emerging adults is still developing, leading to their being more likely than adults to act on impulse,
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engage in dangerous or risky behavior, and misread social cues and emotions.”* Indeed, “the frontal
lobes, home to key components of the neural circuitry underlying ‘executive functions’ such as
planning, working memory, and impulse control, are among the last areas of the brain to mature;
they may not be fully developed until halfway through the third decade of life” (Johnson, Blum, and
Giedd 2009, p. 216). This fact by itself raises a host of questions about the level of responsibility that
adolescents and emerging adults bear for their actions and the appropriate punishments that should
be handed out to them. If, for instance, the underdeveloped brains of adolescents at least partly
explain criminal behavior—behavior that wouldn’t have occurred had they been adults—then
holding them fully responsible for their actions, and punishing them as adults, seems wildly off the
mark. But the point that I wish to emphasize here is that normal brain development often results in
profound changes between adolescence and adulthood, ones that make the beliefs, decisions, and
actions of the other seem foreign and perplexing. This is perhaps why adults often look back on
some of the actions of their younger selves with embarrassment and even horror, and why teenagers
frequently feel disconnected from, and poorly understood by, the adults around them.
On the later side, attention has been drawn to the fact that people tend to age out of crime.
John F. Pfaff makes this point when he writes:
Let’s start with the flaws in how we incapacitate violent offenders. Even that sentence,
which seems so banal, is actually quite misleading. “Violent offenders.” We use this term a
lot, but we shouldn’t... For almost all people who commit violent crimes...violence is not a
defining trait but a transitory state that they age out of. They are not violent people; they are
simply going through a violent phase. Locking them up and throwing away the key ignores
the fact that someone who acts violently when he’s eighteen years old may very well be
substantially calmer by the time he’s thirty-five. (Pfaff 2017, pp. 190-1.)

Moreover, only 1% of serious crime is committed by people over the age of 60. According to
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Jonathan Turley, “Everyone agrees on what is the most reliable predictor of recidivism: age. As
people get older, they statistically become less dangerous.” Turley refers to this period as “criminal
menopause,” a phenomenon where people lack the desire, and often the means, to engage in
criminal activity. This raises serious questions about the rationale for punishment involving the
elderly. If, for instance, there is abundant evidence that aging prisoners have been rehabilitated, and
a negligible chance that they would pose a safety risk upon being released, then the skyrocketing
numbers of elderly prisoners in the United States seem to cry out for explanation.” Again, though,
the central point I wish to make here is the way in which this fact supports premise (3). For if even
people who repeatedly engaged in criminal activity as young adults completely eschew this as they
age, then there is a clear sense in which they have changed in transformative ways.

At the early end of the spectrum of life, then, there is the possibility that people #zight change;
at the later end, there is the reality that they have changed. Both facts support premise (3).”

Moreover, there is a further kind of transformation that is importantly relevant here. In her
recent book, L. A. Paul focuses on a phenomenon that she calls fransformative experience, which
involves experiences that are both epistemically and personally transformative. To be clear, I am
distinguishing ordinary transformations, such as the typical changes that happen between adolescence
and adulthood, from #ransformative experiences, which pick out the phenomena specifically described by
Paul. An epistemically transformative experience is one that provides new information that could not
have been learned without having that kind of experience. A paradigmatic example here is that of
Mary from Frank Jackson’s well-known knowledge argument,” who is a scientist specializing in the
neurophysiology of vision. She acquires all of the physical information there is about color and
related matters, but she herself has spent her entire life in a black and white room. Now imagine
what happens when Mary leaves her room for the first time and see a red apple. It seems plausible

that, despite possessing knowledge of all of the physical information there is about color, she still
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learns something new; namely, what it is like to see color, and red in particular. Jackson uses this to
conclude that physicalism is false, but what is relevant for our purposes is that Mary has an
epistemically transformative experience. She learns what it is like to see red, which is something she
couldn’t have learned without an experience of this sort. While this is an extraordinary case, there
are also plenty of ordinary examples of epistemically transformative experiences, such as what I
would come to know were I to taste a durian fruit for the first time.”

An experience is personally transformative if it “changes you enough to substantially change
your point of view, thus substantially revising your core preferences or revising how you experience
being yourself” (Paul 2014, p. 16). In an important sense, personally transformative experiences
change who you are by radically altering your point of view. “Such experiences may include
experiencing a horrific physical attack, gaining a new sensory ability, having a traumatic accident,
undergoing major surgery, winning an Olympic gold medal, participating in a revolution, having a
religious conversion, having a child, experiencing the death of a parent, making a major scientific
discovery, or experiencing the death of a child” (Paul 2014, p. 16). While personally transformative
experiences are different than those that are merely epistemically transformative, this does not mean
that there is not a central epistemic dimension to these. As Paul says, “...if a personally
transformative experience is a radically new experience for you, it means that important features of
your future self, the self that results from the personal transformation, are epistemically inaccessible
to your current, inexperienced self” (Paul 2014, p. 17).

Transformative experiences simpliciter, then, are those that are both epistemically and
personally transformative in these senses. In addition to the examples Paul provides above, one
experience that is frequently transformative for people and is particularly relevant for our purposes
here is incarceration. For instance, in a very recent CNN article entitled “Ex-con transforms to

entrepreneur behind bars,” the author, Coss Marte, writes, “My personal transformation happened
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behind bars. I was sent to ‘the box” after an altercation with a prison officer. After I was beaten, I
was shoved into the cell and forced to do nothing but think. I asked myself “Why?” How did I end
up here?” Marte goes on to describe how his beliefs, desires, and actions radically changed after
this moment. He began exercising, losing 70 pounds in 6 months, he turned to God, he realized that
selling drugs was wrong, and he “began to believe that [his] purpose was to give back instead of
destroying individuals around [him].” This is not uncommon. Indeed, a recent article on “prison
conversions” begins as follows: “The jail cell conversion from ‘sinner to saint’ or from nonbeliever
to true believer is a well-known, indeed almost clichéd character arch [sic] in feel-good fiction,
history, and media accounts” (Maruna, Wilson, and Curran 20006, p. 161). The authors explain these
conversions in terms of what psychologists William R. Miller and Janet C’deBaca call “quantum
changes,”" which are sudden identity transformations that are “qualitatively different from the more
common, incremental changes in human development” (Maruna, Wilson, and Curran 2000, p. 161).
Such quantum changes clearly involve radically new beliefs, such as those described by Marte above.
We are now in a position to see the Transformation Argument unfold as follows:
1. Punishment at a given time ought to be sensitive to the relevant evidence available at that
time.
2. Punishment ought to be sensitive to the mental states of the one being punished, where this
includes his or her mental states after the time of the punishable act.
3. People can change, often in profoundly transformative ways, which can involve radical
changes in their corresponding mental states.
4. Strict, long-term punishments screen off any relevant future evidence, including the radically
different mental states of people who have changed in transformative ways.
5. Therefore, strict, long-term punishments are epistemically irrational.

I have already offered defenses of (1)-(3), so let me say a few words about (4) and (5). Recall that
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strict punishments are those that are closed to revision, and thus it clearly follows that they screen
off any non-exculpatory evidence beyond what is available at the time the punishment is handed out.
Focusing on our paradigmatic case, natural life sentences say to all involved that there is no possible
piece of information that could be learned between sentencing and death that could bear in any way
on the punishment the convicted is said to deserve, short of what might ground an appeal. Nothing.
So no matter how much a juvenile is transformed behind bars, and no matter how unrecognizable
an elderly prisoner is from his earlier self, this is utterly irrelevant to whether they should be
incarcerated. Our absence of knowledge about the future, our ignorance of what is to come, our lack
of a crystal ball, is in no way a barrier to determining now what someone’s life ought to be like
decades from now.

While natural life sentences are the clearest example here, the same considerations hold for
all strict punishments, such as any versions of truth-in-sentencing that require those convicted of
crimes to serve 100 percent of their sentences.

However, screening off the possibility of even considering future, non-exculpatory evidence
in relation to punishment is irrational. For as we have seen, future evidence, such as the radically
different mental states of the punishee, can be relevant to the punishment that is deserved. This is
especially clear when we consider all of the support on behalf of (3) showing that transformations
while incarcerated are not only possible but likely. Indeed, consider this: if we take two defendants
with different mental states regarding their crimes as deserving of different punishments at the time
of sentencing, why would we not regard two stages of the same person — one at 19 and another at
49 — with radically different attitudes toward his crime, as deserving of different punishments?*
Current selves and future selves can vary from one another no less than two altogether distinct
people do.”

There is a related worry here that is worth mentioning briefly that appeals to the plausible
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moral principle, due to Aristotle, that /ikes ought to be treated alife.* 1f, for instance, two students
produce work identical in quality, justice and fairness seems to require that I assess them
comparably, just as I should sanction them similarly if these same two students are then found to
have cheated under the same conditions. To fail to do so would be to violate this principle by not
treating like cases alike, a violation at the heart of much discrimination that is deeply problematic.
But now notice: there is no reason why moral principles of this sort should apply only once rather
than in an ongoing way. Otherwise put, we ought to treat likes alike across time. Suppose, for instance,
that A received a 40-year sentence while B received a 20-year sentence for the same crime. It may be
perfectly appropriate to punish A more harshly than B at T1 because, though they committed the
same crime, A’s mental states crucially differ from B’s at T1. Perhaps A takes delight in the memory
of the crime or vows to commit more such crimes in the future, while B does not. At T2, however,
suppose that A transforms or undergoes a transformative experience that renders his current mental
states relevantly similar to the way B’s were at T1. If A and B continue to be punished differently by
serving sentences that vary significantly in length, then likes are not being treated alike.

But the problem that I want to raise here is an epistemic one: strict, long-term punishments
screen off the possibility of treating likes alike. In particular, given premise (2) of the Transformation
Argument, treating likes alike in relation to punishment requires sensitivity to the punishee’s current
mental states. However, strict, long-term punishments are incapable of taking this information into
account. Thus, even if there are moral questions about the scope and detail of treating likes alike,
this problem does not depend on settling them. For what is at issue here is an epistemic barrier 7o
even aiming to treat likes alike, regardless of what this aiming fully amounts to. In other words, so long
as we accept premise (2), strict long-term punishments close the door to treating likes alike under

any interpretation, and hence close the door to satistying a deep and powerful principle of morality.
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3. The Transformative Choice Argument

As we saw, Paul develops the notion of a transformative experience, which involves an experience
that is both epistemically and personally transformative. Such experiences, Paul argues further, raise
problems for making rational choices involving them. This can be seen by considering a decision-
theoretic framework. When calculating expected utilities within such a framework, two factors are
taken into account: our subjective probabilities and our preferences. Suppose, for instance, that I am
deciding whether to run a marathon. If I am calculating expected utilities, I should consider both the
subjective probabilities that I would succeed, or fail, in running the marathon, and my preferences
regarding doing so or not. I should decide to run the marathon, on this framework, if my
calculations yield that this is the thing to do because it has the highest expected utility.

But Paul argues that there is a problem when decisions involve transformative experiences.
Suppose, for instance, that I’'m deciding whether to have a child for the first time. According to
Paul:

“...[such an example brings| out two problems with our ordinary way of making important

personal decisions from our subjective perspective when the decisions involve

transformative choices.
First, transformative choices involve epistemically transformative experiences,
compromising our ability to rationally assign subjective values to radically new outcomes.

The subjective value of the lived experience that is the outcome of choosing to undergo the

new experience is epistemically inaccessible to you, and this results in a type of ignorance

that standard decision-theoretic models are ill-equipped to handle.
Second, because of the personally transformative nature of the experience, your
preferences concerning the acts that lead to the new outcomes can also change. In particular,

having the new experience may change your post-experience preferences, or change how
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your post-experience self values outcomes. Transformative choices, then, ask you to make a

decision where you must manage different selves at different times, with different sets of

preferences. Which set of preferences should you be most concerned with? Your

preferences now, or your preferences after the experiencer” (Paul 2014, pp. 47-8)
The Problem of Transformative Choice, then, involves two key dimensions: first, since there is
epistemic impoverishment with respect to the nature of a transformative experience prior to having
it, there is an zgnorance of truths that compromises our ability to rationally assign subjective values to the
outcomes in question. For instance, prior to tasting a durian fruit or having a child, I am ignorant of
the nature of this gustatory experience and of what it is like to be a mother, and so my ability to
calculate expected utilities within a decision-theoretic framework is severely limited. Second,
transformative experiences can bring about a radical change in our preferences. These preferences might
be unknown to me, which is another layer of ignorance that compromises our ability to calculate
expected utilities. But even where I might know that my preferences will radically change, there is
still the other issue that Paul raises: whose preferences do I take into account, mine now, or my
future self’s?™

I now want to consider the Problem of Transformative Choice in relation to the decision of
whether to impose on someone a strict, long-term punishment, such as a natural life sentence.
Suppose that I'm a judge and I’'m deciding what the “appropriate punishment” is for a defendant by
calculating the relevant expected utility of imposing a natural life sentence or not. Let’s remain as
neutral as possible on what precisely an “appropriate punishment” amounts to, but one feature that
I defended in the previous section is that it has to be sensitive to the current mental states of the
person being punished. Given that there is ample evidence that people often radically change while
they’re incarcerated for lengthy periods, either through typical transformations that occur between

adolescence and being elderly or because of a transformative experience, there is a crucial ignorance
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of truths on my part as the judge: who will this person be in 10, 20, or 30 years? In particular, in
calculating the expected utility of imposing a natural life sentence, I need to consider the subjective
probability that I will succeed, or fail, in appropriately punishing the defendant. But if the future
mental states of the punishee are partially determinative of whether the punishment is appropriate,
and relevant mental states can change dramatically over time via transformations and transformative
experiences, then I am in a state of critical ignorance when making my decision. Hence, we have a
parallel of the first dimension of the Problem of Transformative Choice.

It is interesting to emphasize the first-person and third-person aspects of this parallel. In
Paul’s original Problem of Transformative Choice, the decision is a first-person one: the fact that I
might undergo a transformative experience compromises my ability to calculate the expected utility
of my choice. Here, however, the decision is a third-person one: the fact that someone else might
undergo a transformative experience compromises my ability to calculate the expected utility of my
choice about that person’s life.” While both versions crucially involve epistemic impoverishment
that compromises my ability to assign the relevant subjective values to the outcomes, the object of
the ignorance varies: my own experiences versus another’s.”’

The other dimension of this problem involves the radical change in preferences that can
come about via either transformations or transformative experiences, and we again find a parallel
with decisions about imposing strict, long-term punishments. Preferences regarding appropriate
punishments can, and do significantly change.” Some are the result of what I have been calling mere
transformations, such as slow and steady changes in social attitudes, while others might be more
propetly regarded as transformative experiences, but both are relevant here. Let’s begin with an
example of the former: social attitudes regarding incarceration have radically changed in the past 20
years of so, a fact that might be powerfully illustrated by the transformation of the views of both Bill

and Hillary Clinton on the matter. In her The New Jinz Crow: Mass Incarceration in the Age of
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Colorblindness, Michelle Alexander writes:
[I]n 1992, presidential candidate Bill Clinton vowed that he would never permit any
Republican to be perceived as tougher on crime than he. True to his word, just weeks before
the critical New Hampshire primary, Clinton chose to fly home to Arkansas to oversee the
execution of Ricky Ray Rector, a mentally impaired black man who had so little conception
of what was about to happen to him that he asked for the dessert from his last meal to be
saved for him until the morning. After the execution, Clinton remarked, “I can be nicked a
lot, but no one can say I’'m soft on crime.” (Alexander 2012, p. 56).
After being elected, Clinton signed into law the well-known Violent Crime Control and Law
Enforcement Act of 1994, which included, among various other things, $9.7 billion in funding for
prisons, a significantly expanded federal death penalty, and mandated life sentences for criminals
convicted of a violent felony after two or more prior convictions, including drug crimes (this was
known as the “three-strikes” provision). In 1996, Hillary Clinton gave a speech in New Hampshire
in support of this Act, where she made her now infamous comment about “superpredators’:
...[we] have to have an organized effort against gangs...just as in a previous generation we
had an organized effort against the mob. We need to take these people on. They are often
connected to big drug cartels, they are not just gangs of kids anymore. They are often the
kinds of kids that are called superpredators — no conscience, no empathy. We can talk
about why they ended up that way, but first, we have to bring them to heel.*
These sorts of attitudes led to sentences becoming harsher and longer, resulting in skyrocketing
incarceration rates in the United States. The decisions were based in part on preferences regarding
appropriate punishment by lawmakers, judges, prosecutors, and the broader society at large.
Recent years, however, have seen a dramatic shift in attitudes regarding criminal justice, with

it now being widely agreed that earlier views about sentencing were simply wrong. Last year, Bill



22

Clinton acknowledged that the 1994 crime bill was problematic in various ways: “...I want to say a
tew words about [criminal justice reform]. Because I signed a bill that made the problem worse and 1
want to admit it.””*! And, of course, Clinton isn’t alone; a recent headline on NPR reads, “20 Years
Later, Parts Of Major Crime Bill Viewed As Terrible Mistake.”** Importantly, this acknowledgement
is not simply the result of seeing that the crime bill contributed directly to the problem of mass
incarceration, but it is also due to a fundamental transformation of attitude:* “Criminal justice policy
was very much driven by public sentiment and a political instinct to appeal to the more negative
punitive elements of public sentiment rather than to be driven by the facts.”** Hillary Clinton, too,
has now called for an end to mass incarceration, distanced herself from much of the 1994 crime bill,
and has expressed regret about her “superpredators” comment, saying, “Looking back, I shouldn’t
have used those words, and I wouldn’t use them today.”*

Judges and victims’ families, too, experience transformations that lead to radical changes in
attitudes and preferences. In a recent case, a judge testified at a hearing that he wrongly convicted a
defendant of murder because he was “prejudiced during the trial’:

“As I read [a transcript of the original trial], I couldn’t believe my eyes,” the former judge

said in an interview. “It was so obvious I had made a mistake. I got sick. Physically sick.”

Mr. Barbaro’s change of heart led to a highly unusual spectacle this week in a Brooklyn

courtroom: He took the witness stand in State Supreme Court to testify at a hearing that his

own verdict should be set aside.*
In another case, Jeanne Bishop, the sister of a woman who was murdered, along with her husband
and unborn child, wrote a book about forgiving the man who committed the murders, David Biro.
Bishop writes:

Many people—there is no shortage of them—are willing to write off the David Biros of the

world. I was one of those people. Here was our argument: Look at what he did! It’s so evil,
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so depraved, that only a malignant heart could have concocted it. He is without feeling. Any

remorse he might express later is only a sham. He will never change.

It is not true. I know this from my own transformation. God changed my heart. Why
not the heart of David Biro? Why not the hearts of the thousands of people languishing in
prison who have committed crimes for which we are willing to lock them up forever,
without a second thought?” (Bishop 2015, p. 152).

These passages represent radical changes in attitudes and preferences at some of the most crucial
levels of the decision-making process about punishment within the criminal justice system—
lawmakers, judges/juries, victims’ families, and society more broadly. It is difficult to say precisely
what caused these radical changes, or whether they involved gradual transformations, transformative
experiences, or some combination thereof. But regardless of the causal origin, they raise a pressing,
epistemic problem for making decisions about strict, long-term punishments, one that parallels the
second dimension of Paul’s Problem of Transformative Choice; namely, that we might be deeply
epistemically impoverished with respect to our future preferences regarding appropriate punishment
and, even if we’re not, there is the crucial question: whose preferences do we take into account, ours
now, or those of our future selves?

Notice, however, that the two dimensions of the Problem of Transformative Choice do not
thereby lead to the conclusion that any decisions made in the face of the corresponding epistemic
impoverishment are thereby epistemically irrational. It may not, for instance, be irrational to taste a
durian fruit, even in a state of ignorance about both the “what it is like” of such an experience and
one’s own future preferences regarding it. But in the case of imposing strict, long-term punishments
on people, the case is different. While I will not attempt to generate general epistemic principles here
for when, and only when, epistemic impoverishment leads to irrationality, I will highlight several

features that distinguish tasting durian fruit from our topic at hand.
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First, when handing out strict, long-term punishments, especially lengthy prison sentences,
the stakes are high, and this can bear on whether the action is question is rational. There is no need
to grant a thesis as controversial as pragmatic encroachment, according to which the standards for
knowledge can vary, depending on the stakes, in order to maintain that stakes can bear on questions
of epistemic rationality."” For instance, it may be irrational for me to not exercise greater epistemic
caution around peanuts than you do when my child has a life-threatening allergy to them and yours
does not. This doesn’t necessarily mean that given the same evidence, you know, say, that there
aren’t peanuts in this slice of cake while I do not. Rather, it might be the case that we both know
that there aren’t peanuts in the cake but, given the incredibly high stakes, I need a grade of
knowledge closer to certainty to act on this knowledge while you do not.** Similatly, there might be a
greater degree of epistemic irrationality when the door is closed to relevant evidence in high-stakes
situations than in low-stakes ones. Imposing a strict 1-day punishment of no dessert, for instance, is
far less irrational than a natural life sentence is, even though neither is open to revision, and at least
one reason for this is that the stakes are much higher in the latter than they are in the former. The
same is true in the case of durian fruit: the stakes are so low that it might be rational for me to taste
it, even while I’'m in a state of epistemic impoverishment about such an experience and my future
preferences regarding it. But clearly the same isn’t true when talking about depriving a fellow human
being of freedom for decades.

Relatedly, the decision in question crucially involves the lives of others, not just of myself.
This feature can be built into the high stakes nature of imposing strict, long-term punishments, but it
is worth highlighting in its own right. It may, for instance, be adequate for me to quickly check that
my life jacket is on properly before sailing, but it might be necessary for me to double or triple check
that this is so when I’'m responsible for my child or yours.

Finally, there is a simple practical matter: some decisions are final, and so there is no
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possibility of leaving the door open to revision in light of new evidence. For instance, once one has
a child, there is no turning back, even if one later discovers that it is not what one hoped it would
be. In contrast, there is a very easy solution to the epistemic impoverishment we face when
deliberating about punishments: don’t make them strict. Recognize that profound and relevant
changes can happen at every level of the process, and that our ignorance of the future should lead us
to avoid binding out present selves when we don’t have to. Indeed, even choices that we expect to
significantly constrain our future selves, such as marriage, can be revisited on the basis of new
evidence. This is precisely why divorce is legal.

We are now in a position to see that there is a slightly modified version of the
Transformation Argument here, which we may call the Transformative Choice Argument. While
transformations and transformative experiences are relevant in both arguments, this title emphasizes
that the structure of this argument models Paul’s involving transformative choice. Like the earlier
argument, however, the Transformative Choice Argument brings to light the epistemic irrationality
of strict, long-term punishments. There are two different and possibly even interacting ways in
which transformations and transformative experiences enter the epistemic picture here. On the one
hand, the fact that the punishee might radically change leads to an ignorance of truths on the part of
the punisher, thereby compromising the punisher’s ability to rationally assign subjective values to the
outcomes in question. On the other hand, the fact that the punisher might radically change leads to an
ignorance about which preferences ought to be taken into account when calculating expected
utilities within a decision-theoretic framework. Moreover, we can certainly imagine these experiences
interacting. Imagine, for instance, David Biro’s experience upon hearing that the sister of his victims
not only forgave him for the murders, but actually chose to cultivate a relationship with him. In such
a case, Jeanne Bishop’s transformative experience might be a catalyst for David Biro’s own

transformative experience. Given these two areas in which ignorance might compromise the
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rationality of decision-making, it is seriously epistemically problematic to make high-stakes decisions
that are closed to the possibility of future revision. Strict, long-term punishments are, therefore,
irrational.”

It is crucial to note that this argument depends on premises already defended in the previous
section, such as (1) and (3). The main difference, and what has been the primary focus of the
arguments in this section, is that premise (2) needs to be broadened to include not only the mental
states of the punishee after the time of the punishable act, but also those of the other relevant
parties, such as the lawmakers, judges/juries, victims’ families, and society more broadly. Rather than
being understood as an entirely different argument, then, it is best to think of the Transformative
Choice Argument as a modified or extended version of the Transformation Argument, according to
which:

1. Punishment at a given time ought to be sensitive to the relevant evidence available at that
time.
2%, Punishment ought to be sensitive to the mental states of the punishees and punishers,”
where this includes their mental states after the time of the punishable act.
3. People can change, often in profoundly transformative ways, which can involve radical
changes in their corresponding mental states.
4. Strict, long-term punishments screen off any relevant future evidence, including the radically
different mental states of people who have changed in transformative ways.
5. Therefore, strict, long-term punishments are epistemically irrational.
While only the second premise explicitly differs between the Transformation Argument and the
Transformative Choice Argument, it should be clear that my development of Paul’s framework also
provides further support for (3) and (4). By focusing on the possibility of transformative experiences

at many levels of the punitive process, and by providing examples of how the mental states of
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people at these levels bear on the appropriateness of the punishments in question, we have a deeper
and more expansive understanding of how people can change over time, and how strict-long-term

punishments screen off this relevant evidence in problematic ways.

4. Objections and Replies
I will now consider several objections to the arguments offered in this paper and provide some
responses to them.

One theme that runs through many of the arguments is that we should not close epistemic
doors to future evidence that might bear on the appropriateness of a given punishment, particularly
the mental states of the punishee. This is perhaps most evident in my defense of premises (1) and (2)
of the Transformation Argument. However, we have a number of practices, both legal and social,
that close epistemic doors to varying degrees in ways that might seem to be at odds with these
premises. Consider statutes of limitations: in many states, for instance, the statute of limitation on
defamation is one year. Given this, even if new evidence is uncovered regarding a purportedly
defamatory claim two years after it was first made public, it cannot be used for a lawsuit because of
the statute of limitation. But then doesn’t this seem to fly in the face of premises (1) and (2),
according to which punishment at a given time ought to be sensitive to the evidence available at that
time, including the mental states of the punishee? In particular, one who has defamed another
cannot be punished for doing so in many states beyond a year, even if there is new evidence that
bears on it. Doesn’t this, then, screen off the possibility of punishment tracking the available
evidence in such cases?

The short answer to this question is yes, it does, but this need not undermine premises (1)
and (2). The reason for this is that the justification for such statutes of limitation might be

compatible with them being problematic in other ways. To see this, notice that statutes of limitation
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are longer the more serious the injury or crime, with some crimes having no statute of limitation at
all, such as murder. At least one of the explanations for this is that a lack of closure places a
significant burden on those who might be open to claims or charges, and this needs to be weighed
against the seriousness of the original matter. For instance, the stakes in at least many defamation
cases are fairly low with minimal damages when compared with the burden of people living under a
threat of a defamation lawsuit for the rest of their lives, but clearly such a burden is outweighed
when talking about murder. In an effort to achieve the most just system overall, then, the law must
function at a level of generality that isn’t always optimal in other ways. Thus, there may be times
when our practices close epistemic doors—in violation of (1) and (2)—because this is what is
regarded as all-things-considered best. However, this doesn’t mean that screening off available
evidence isn’t problematic in other ways, such as epistemically and morally.

A second objection that might be raised to the view defended here is that I seem to be
endorsing a problematically weak conception of punishment. For instance, suppose that someone
commits a particularly heinous crime and has a transformative experience within minutes of being
arrested. Or suppose that there is a transformative experience pill that brings about a radical change
in preferences upon taking it, and someone takes the pill immediately after committing an act of
extreme violence. Am I saying that in both of these sorts of cases, the person in question shouldn’t
be punished because he or she had a radical change in relevant mental states?

By way of response to this objection, notice, first, that none of my arguments in this paper
depends on the strong thesis that oz/y the mental states of the person being punished matter for
whether a punishment is warranted. Rather, I am committed to the weaker thesis that mental states
are a factor in determining appropriate punishment. Hence, even if a transformative experience pill,
or less extraordinary means, brings about a radical shift in, say, the punishee’s attitude toward his or

her actions, there may still be other reasons why punishment is called for, such as retribution, justice
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for the victim or the victim’s family, functioning as a deterrent to others, and so on. Moreover, and
this is meant to be merely suggestive, the history of a transformation or a transformative experience
might matter, and hence the fact that radical changes are directly brought about through
manipulation might diminish the bearing it has on whether a given punishment is warranted. There
are instructive parallels to draw on here, as it is often noted that historical factors matter to
autonomy,” responsible agency,” and moral accountability and moral character.” Suppose, for
instance, that I don’t want to do the hard work involved in cultivating virtues so I instead take a
“courage pill.” Even if this leads to my having dispositions to behave in ways typical of those who
are courageous, it may be doubted that I in fact have courage or that I have the right kind of courage
to ground moral responsibility. This is because the origin of my character trait matters, either to
whether I have it in the first place, or to the way in which it reflects normative facts about me. A
similar line might be run here: a transformative experience pill might not be adequate for bearing on
the punishment a punishee deserves because it might have the wrong kind of history. This might be
made particularly vivid by imagining someone who is otherwise remorseless setting out to commit a
cruelly violent act against another, counting on popping a transformative experience pill after the
fact to reduce his or her prison sentence.”

A third objection is why I focus on strict, long-term punishments rather than merely strict
ones. In particular, if the central objection to such punishments is that they screen off potentially
valuable epistemic information, why wouldn’t the problem arise with respect to all punishments that
are not open to revision, regardless of whether they are long-term?

There is a sense in which this objection is correct that strictness is the feature of
punishments that shoulders much of the epistemic significance here. In particular, the epistemic
irrationality of the punishments at issue lies primarily in their screening off potentially relevant

evidence by being closed to revision. But this doesn’t mean that being long-term has no bearing on
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the rationality at all. First of all, the longer the punishment, the more time there is for
transformations or transformative experiences to occur in all involved. Consider, for instance, the
fact mentioned earlier that only 1% of serious crime is committed by people over the age of 60.
Given this, a strict 40-year sentence on a 20-year-old is far more likely to screen off epistemically
relevant evidence than is one imposed for two years on a 20-year-old. The long-term nature of the
first punishment, then, makes it more epistemically objectionable than the second, even though they
are both strict. Moreover, as noted earlier, stakes can bear on questions of epistemic rationality
insofar as there might be a greater degree of epistemic irrationality when the door is closed to
relevant evidence in high-stakes situations than in low-stakes ones, even without endorsing
pragmatic encroachment. Again, as mentioned above, imposing a strict 1-day punishment of no
dessert is far less irrational than a natural life sentence is, even though neither is open to revision,
and at least one explanation here is the difference in stakes.

Fourth, it might be objected that if my view is that epistemic rationality requires that we
leave the epistemic door open to decreasing the length of punishments, wouldn’t the very same
reasoning lead to the possibility of increasing them? Suppose, for instance, that a defendant feels
remorse at the time of his sentencing and this is partly responsible for him receiving a 20-year-
sentence, but at the end of the 20 years he has transformed and feels no remorse at all. Should years
be added to his sentence because of the change in his mental states?

The short answer to this question is that if mental states of a punishee are relevant evidence
for the punishment deserved, and if mental states can radically change over time—either positively
or negatively—then I am committed to saying that from an epistemic point of view, the door should
be left open to revising our beliefs and corresponding actions in light of such changes, regardless of the
direction. But notice that this is in fact the way that even some very successful penal systems work. In

Norway, for instance, there are no natural life sentences. The maximum sentence—even for
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someone like Anders Behring Breivik, who was convicted of murdering 77 people”—is 21 years,
though such a sentence can, through “preventive detention,” be extended indefinitely for five years
at a time if the person in question is regarded as a continuing threat to society.” Thus, despite
receiving a 21-year-sentence, Breivik could have many years added to this punishment, depending on
his mental states down the road.

Moreover, notice that my conclusion here takes into account only epistemic considerations. There
are many other kinds of factors that bear on the appropriateness of punishment, such as moral,
practical, psychological, and so on, that can impose limits on punishment from both directions. On
the one hand, and as mentioned above, even if a punishee radically transforms in 24 hours after
committing a crime, justice might still call for a mininum punishment, such as a set number of years
in prison, regardless of the relevant mental states. This sentence would be driven by factors
independent of the evidential value of the punishee’s mental states. On the other hand, in the
interest of providing closure for those involved, or to avoid endless work for the courts, or to err on
the side of punishing too lightly rather than too severely, there might be a cap set on the maxinum
punishment, such that no matter what the mental states of the punishee are, it cannot be extended
on this basis alone. So, for instance, even if a bank robber changes from feeling regret to being
remorseless while being incarcerated, justice might require that the sentence not extend beyond, say,
10 years. The upshot of these considerations, then, is that even if my view commits me to saying
that epistemic rationality requires leaving the door open to the length of punishments decreasing or
increasing, based on the relevant mental states, epistemic factors might ultimately be swamped by
other ones in practice.

Finally, it might be argued that some strict punishments are epistemically acceptable because
we are cerfain that an action warrants a particular minimal punishment, and thus the conclusion that

all strict long-term punishments are epistemically irrational is too strong. For instance, it might be
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absolutely clear that at least a 20-year prison sentence is appropriate for first-degree murder, and so
there might be no reason to leave the epistemic door open when handing out such a sentence.
Given this, only the weaker conclusion that some strict long-term punishments are irrational can be
drawn.

By way of response, notice that there is, and has been, widespread variation in what is
regarded as appropriate punishment, both across the globe and within our own history. For instance,
punishment has involved what we now would regard as barbaric torture, such as being hanged,
drawn, and quartered, or being flayed. Some countries, including the United States, continue to
execute as punishment, while most Western countries have abolished the death penalty on the
grounds that it is cruel and inhuman. Some nations have fines or light prison sentences for robbery,
while others punish with caning or cutting off the offender’s hand. Given these examples, it might
be tempting to think that public attitudes have changed in a linear fashion toward greater leniency,
but the United States stands out as a clear counterexample to this. In the past twenty years alone, the
length of incarceration has increased dramatically in this country, with natural life sentences striking
many Americans as the norm for a murder conviction. Moreover, what is regarded as the maximum
penalty in a nation can, in turn, shape what its citizens regard as justice being served. When Breivik
was sentenced to 21 years in prison in Oslo in 2012, The New York Times reported, “some parents
who lost children in the attack appeared to be satisfied with the verdict, seeing it as fair punishment
that would allow the country, perhaps, to move past its trauma. ‘Now we won’t hear about him for
quite a while; now we can have peace and quiet,” Per Balch Soerensen, whose daughter was among
the dead, told TV2, according to The Associated Press. He felt no personal rancor toward Mr.
Breivik, he was quoted as saying.””” If such a sentence were given for the same crime in the United
States, it is not difficult to imagine a dramatically different response. Given this, there is

overwhelming evidence of our own fallibility where punishment is concerned, with history showing
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us time and time again that views can change as quickly as it takes for a new political office to be
filled. At the very least, then, this recognition should give rise to at least some doubt that precludes
certainty regarding the appropriateness of a particular strict long-term punishment. In other words,

history provides us with excellent evidence for humility where punishment is concerned.

5. Conclusion

Many types of arguments have been leveled against long-term punishments, especially natural life
sentences. Economic ones focus on the ballooning costs of mass incarceration and the toll this takes
on government budgets, especially as the age and medical expenses of prisoners rapidly increase.
Legal ones ask whether such sentences are cruel and unusual and therefore violate the Eighth
Amendment, particularly for juveniles. Social arguments ask whether natural life sentences
discourage reform by providing no incentive for rehabilitation. Moral concerns are grounded in the
dignity and rights of agents, while psychological objections call attention to the myriad causes of
deviant behavior and their responsiveness to appropriate treatment. But what has been absent from
these conversations is an epistemic argument that has to do with us—with our inability to say now
what someone will be like years from now, especially when transformations and transformative
experiences are a possibility.

In this paper, I have attempted to fill this gap in the discussions. I have argued that strict,
long-term punishments are epistemically irrational, with natural and de facto life sentences being the
paradigmatic examples. Of course, this doesn’t mean that, as a matter of fact, no one should ever
serve lengthy prison sentences. Instead, the point is that no matter what the offense is, the door
ought to be left open for revisiting the punishment in light of new evidence, particularly that
brought about through radical changes in mental states.”® In the criminal justice system, this means

that it is irrational for the possibility of parole to be taken off the table at the outset of any sentence.
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This will promote practices that are not only epistemically proper, but also ones that treat those

being punished with respect, understanding, and mercy.”
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